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Foreword

The report is the result of research that started in 2008 with the aim of collecting, collating
and writing up information about regulation, ownership, access, performance as well as
prospects for public broadcast reform in Africa. The South Africa report is part of an eleven-
country survey of African broadcast media. The main reason for conducting the research is
to contribute to Africads democratic consolidati

Many African countries have made significant gains in building democratic systems of
governance that are based on popular control of decision making and in which citizens are

treated as equals. Availability and access to information by a greater number of citizens is a
critical part of a functioning democracy and a
broadcaster as a vehicle through which objective information and diverse perspectives are
transmitted into the public domain cannot be overstated.

A number of countries are currently undertaking public broadcast media reforms that aim to
improve service delivery and accountability to citizens. Such reforms draw from evolving
African and global standards regarding media and broadcast media in particular. The survey
instrument that was developed in consultation with African media experts and others from
other parts of the world is largely based on agreements, conventions, charters and
declarations regarding media that have been developed at regional and continental levels in
Africa.

The survey of broadcast media in Africa was initiated by two projects of the Open Society
Institute (OSI), the Africa Governance Monitoring and Advocacy Project (AfriMAP) and the
Open Society Institute Media Program, working with the African members of the Soros
foundation network 7 in South Africa, the Open Society Foundation for South Africa. The
bulk of the report was researched and written by Libby Lloyd, a media and broadcasting
consultant based in Johannesburg. When she was appointed as a member of an interim
board of the South African Broadcasting Corporation in July 2009 she handed over to Jane
Duncan, professor of Media and Information Society at Rhodes University Grahamstown,
South Africa, in order to avoid any conflict of interest, actual or perceived. The report was co-
edited by Jeanette Minnie, an international freedom of expression and media consultant, as
regional editor and the editor-in-chief of the project, Hendrik Bussiek, a media consultant with
extensive broadcasting experience in Africa and globally.

It is our hope that the research will clear some of the misconceptions about public

broadcas t er s . I n its simplest definition a Apubl ic
serves the public as a whole and is accountable to the public as a whole. Yet in most

instances what is referred to as a public broadcaster is in fact a state broadcaster: this
research aims to help the process of aiding the
into media worthy of the name.

Ozias Tungwarara
Director, AfriMAP



Introduction

The survey on public broadcasting in Africa starts from the premise that development and

democracy cannot thrive without open and free public space where all issues concerning
peopleds |lives can be aired and debated and wh
participate in decision making. Nobel Prize laureate Amartya Sen describes democracy as
Afgovernance by dialoguedo and broadcasters are i
providing the space for it i if their services are accessible, independent, credible and open to

the full spectrum of diverse views.

Following from this premise, the key objective of the survey is to assess whether and to what

extent the various forms of broadcasting on our continent can and do create such a free

public space, with special attention given to those services which ca | | themselves 06pl
total of eleven country reports look closely at the current status of broadcasting in Benin,

Cameroon, Kenya, Mali, Mozambique, Namibia, Nigeria, South Africa, Uganda, Zambia, and

Zimbabwe.

While this survey may be unprecedented in its scope and depth, it does feed into ongoing

discussions among broadcasters, civil society and politicians in Africa on the nature and

mandate of genuine public broadcasting. Reform efforts are under way in a number of

countries. And at least on paper there is already broad consensus on the need to open up

the airwaves to commercial and community broadcasters and for state broadcasters to be

transformed into truly public broadcasting services. The Declaration of Principles on
Freedom of ExpressioninAf ri ca adopted by the African Unioné
Peoplesd Rights in 2002, for exampl e, says fa
compatible with the right to freedom of expressi
controlled broadcasters should be transformed into public service broadcasters accountable

to the publico. This document and other regio
benchmarks.

The facts, figures and informed assessments presented in the survey will, it is hoped, provide

a nuanced picture of where broadcasting in Afri
Voiceodo of old and the envisaged public broadcas
should provide a sound basis for advocacy work, both among decision makers and civil

society as a whole.

In the case of South Africa the findings and recommendations of the country report come at a
particularly timely juncture. Over the past few years the South African Broadcasting
Corporation has been experiencing a number of crises due to various causes and explored
more fully in this report. These developments (while, obviously, not making the work of our
researchers any easier) have served to open up the debate on the public broadcaster
generally and created the chance for a thorough review of the entire public broadcasting
legislation as well as the organisational structures of the SABC. Civil society organisations, in
particular the broad-based Save Our SABC (SOS) Coalition have taken up the challenge and
started developing concrete policy papers for broadcasting reform from 2008. In October
2009 the Ministry of Communications gazetted a controversial Public Broadcasting Services
Bill which, if passed into law, would fundamentally change the legal and regulatory
environment for broadcasting in the country.

In order to assist the current, renewed efforts towards broadcasting reform in South Africa,
the research and editing team have made their findings, conclusions and recommendations



successively available to the SOS Coalition. Thus, some of the research results in this report
have already informed the public debate.

The report starts out with a comprehensive audit of existing media laws and legislation with
an impact on freedom of expression and a critical in-depth assessment of broadcasting
legislation and regulation. This is followed by a detailed study of the SABC i its organisation,
its finances, its policies, the content it offers.

The report was completed in early January 2010. Given the state of flux public broadcasting
was in at the time of writing it is presently still a working paper and will be updated where
necessary before the final report is officially published at an appropriate date. Comments on
this report are therefore still very welcome.

Researchers and editors would like to express their gratitude to all those who contributed by

sharing their information and insights and providing valuable feedback and constructive
criticism.

Hendrik Bussiek



CHAPTER ONE

COUNTRY FACTS

South Africa is a multi-party constitutional democracy.

The first democratic elections were held in April 1994 7 ending centuries of colonialism and
decades of apartheid rule where only white people were entitled to vote or have meaningful
access to social and economic rights. Under apartheid, all aspects of society were
segregated along racial lines 1 including neighbourhoods, schools, and sports. Whilst the
ruling National Party euphemistically dub
reality it involved the empowerment of only the white community and the systematic
exploitation and underdevelopment of the black majority.

The policies of separation extended not only to the black and white population. The Indian
community and people of mixedrace dubbed 6col oureds6) were
to, for example, live in separate areas and attend racially defined schools.

Divisions among all these groups were enforced by repression and the denial of human
rights. Significant segments of the privately-owned media as well as state monopolisation of
the airwaves and a powerful state-controlled national broadcaster played a key role in
affirming and upholding continued white minority rule.

The 1994 elections marked the end of apartheid following a negotiated settlement. The new
government was tasked with creating a democratic society based on equality, non-racism
and non-sexism i in line with an interim Constitution. The final Constitution of the Republic of
South Africa was adopted two years later in 1996. It states in its founding provisions (Chapter
1: Section 1):

The Republic of South Africa is one, sovereign, democratic state founded on the following
values:

a. Human dignity, the achievement of equality and the advancement of human rights and
freedoms.

b. Non-racialism and non-sexism.

c. Supremacy of the constitution and the rule of law.

d. Universal adult suffrage, a national common voters roll, regular elections and a multi-
party system of democratic government, to ensure accountability, responsiveness and
openness.

Given the countryds history of apartheid,
recognise not only the need for equality between all citizens, but also the necessity of
redressing injustices and imbalances resulting from the past. The Constitution states in its
Preamble that it aims to:

e Heal the divisions of the past and establish a society based on democratic
values, social justice and fundamental human rights;

e Lay the foundations for a democr at
citizen is equally protected by law;

e I mprove the quality of life of all

e Build a united and democratic South

bed th
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Chapter Two of the Constitution sets out the Bill of Rights and includes protection of freedom
of religion, belief and opinion (section 15), freedom of expression - including freedom of the
press and other media (section 16) and access to information (section 32).

1. Government

Government consists of national, provincial and local spheres and the responsibilities of each
layer of government are outlined in the Constitution.® Executive power at the national level
rests with the President and the cabinet, legislative power with Parliament, and judicial
authority is vested in the courts.

The President of the country is elected by Parliament.> The Constitution stipulates that

National Assembly elections are held every five years® and states that no President may

serve more than two terms.* Sout h Africadés electoral system |
Electoral Act (No 73 of 1998).

1.1 National government

The Constitution is the supreme law of South Africa® and is interpreted by a Constitutional
Court. Power at national level is shared between the President and Parliament. National
legislative authority lies with Parliament, whilst the President (as the head of State) has
executive authority (together with other members of the cabinet).®

In practice this means that bills are drafted and adopted by Parliament and submitted to the
President for assent. The President may only send a bill back to Parliament if s/he is
concerned that it may breach the Constitution.” The President together with the Executive
(Cabinet) is responsible for implementing legislation and developing policy.

Parliament consists of two houses: the National Assembly and the National Council of
Provinces. The Assembly is elected by a system of proportional representation (PR) and
consists of 400 members (the Constitution allows for a range of between 350 and 400
members®). Seats in the National Assembly are allocated according to the percentage of
votes each party receives.

In the PR system, voters do not elect members of parliament from a range of candidates
contesting individual wards (as in the constituency-based First Past the Post [FPTP] electoral
system). Each party determines its candidates for parliamentary seats according to publicly
advertised lists in which they rank selected members in order of precedence. Lists are

! Schedule 4 of the Constitution lays out areas of concurrent national and provincial legislative
competence, Schedule 5 outlines the areas of exclusive provincial legislative competence and
Chapter 7 details the status and objects of local government or municipalities.
% Section 86 of the Constitution
® Section 49 of the Constitution
* Section 88 of the Constitution
® The Constitution of the Republic of South Africa: Chapter 1 (Founding Provisions), Section 2
gSupremacy of Constitution)
Sections 43 and 85 of the Constitution
’ Section 79(1) of the Constitution
® Section 46 of the Constitution
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produced for both National Assembly and Provincial Assembly elections, which take place
concurrently. Local Government elections, however, are held separately and make use of a
hybrid system that combines the FPTP and PR system.

The strength of the PR electoral system i and the main reason for its adoption in newly
democratic South Africa - is that it provides inclusion and representation of almost all political
parties in Parliament - fairly based on the number of votes they received in a general
el ection. The weakness of the PR system is
parties that included them on their lists, and not to a clearly defined block of voters in any
geographical ward or district of the country.

South Africa is defined in terms of the Constitution as a multi-party democracy, but the ruling
party traditionally has a huge majority in Parliament. In the most recent elections (2009), the
African National Congress (ANC) won 264 seats, down from 279 in 2004, and the official
opposition (the Democratic Alliance - DA) 67 seats, up from 50 in 2004. A range of other
parties hold the remaining 69 seats.’ The National Council of Provinces (NCOP) consists of
90 membersit en from each of the nine provinces
representation in provincial legislatures. The NCOP must approve legislation that involves
shared national and provincial competencies.

Section 59 of the Constitution provides for public access to Parliament. It states that:
The National Assembly must i

a) Facilitate public involvement in the legislative and other processes of the (National)
Assembly ¢é

b) Conduct its business in an open manner and

c) The National Assembly may not exclude the public, including the media, from a sitting of a
committee unless it is reasonable and justifiable to do so in an open and democratic
society.

1.2 Provincial and local government

There are nine provinces in South Africa i and each has its own legislature of 30 to 80
members. Provinces share legislative and executive powers with the national government in
areas such as primary and secondary education, health, housing, welfare and language
policy. They have exclusive competency over such issues as ambulance services, provincial
museums and provincial cultural matters.*°

Local government bodies or municipalities are primarily tasked with service delivery and are
responsible for providing infrastructure. There are 283 municipalities in South Africa.™

1.3 The judiciary

°J. Daniel and R. Southall, 6The ounamiloThee2009 South :
African elections. Jacana Media and Konrad Adenauer Foundation: Johannesburg 2009. p. 265.

1% Schedules 4 and 5 of the Constitution

"' pPocket Guide to South Africa 2008/9, published by Graphicor on behalf of the Government

t hat
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The third arm of the national government is the judiciary. The Constitution states that the

courts are fii nudbg peecntd eonntl yantdo st he Constitution ar
The Bill of Rights outlines in Section 35 (3) that every accused person has a right to a fair

trial.

The Constitutional Court is the highest court dealing with constitutional matters.*? In matters
not related to constitutional rights, the Supreme Court of Appeal is the final authority.

1.4 Independent bodies supporting democracy

The Constitution also establishes a range of st
democr acy 0. edQlietCaapter dNime lbstitutions (in line with their placing in the
Constitution), these include:

e the Human Rights Commission: established to investigate violations and report
regularly on the observance of human rights,

e the Public Protector: set up to oversee conduct in government,

e the Commission for the Promotion and Protection of the Rights of Cultural,
Religious and Linguistic Communities,

e the Commission for Gender Equality: to Amoni
and advise on issues concerning gender equality?o (Section
Constitution)

e the Auditor General,
e the Electoral Commission, and
e an independent authority to regulate broadcasting in the public interest2.

In terms of the Constitution, all these institutions are independent and subject only to the
Constitution and the law. They must report to the National Assembly and not to a specific
government department.**

Parliament in 2007 appointed an ad hoc committee, chaired by then Member of Parliament
Kader Asmal, to review the performance of these constitutional institutions. The
Parliamentary Ad Hoc Committee to Review Chapter Nine Institutions recommended that the
budget allocation process, appointment procedures and oversight provisions for these

'2 The Constitution, Section 167 (3). Note that although the Constitution confines the Constitutional

Court to only deciding on constitutional matters, the African National Congress at its December 2007

policy conference has called for an inquiry into the need to give the Constitutional Court final authority

over all judicial matters.

“Note that whilst Section 192 of the Constitution spe
one of the independent institutions to support constitutional democracy, the regulator is not mentioned

in Section 181 which lists the state institutions established in terms of the Constitution. Whilst legal

experts have suggested this is an oversight, some public officials (including the former Director

General of the Department of Communications) have tried to argue that this means that the broadcast

regul ator does not have the same independence as ot he
McLeod, published in the Financial Mail on 19 May 2006,

http://www.hellkom.co.za/articles/view.php?id=564 ).

' Section 181 of the Constitution
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institutions be standardised to reinforce their independence as the Committee found that in
practice mechanisms for independence differed across the different institutions.™

It further proposed that those institutions dealing specifically with human rights issues be
merged into one human rights body in order to increase their overall effectiveness and
efficiency. The recommendation suggests that an overarching South African Commission on
Human Rights and Equality be established incorporating the Human Rights Commission, the
Commission for Gender Equality, the National Youth Commission, the Commission for the
Promotion and Protection of Cultural, Religious and Linguistic Communities and the Pan
South African Language Board.®

1.5 The balance of power

Political realities on the ground as they have developed over the first decade and a half of
democracy do not necessarily always fully reflect the spirit of constitutional provisions. South
Africa is indeed a multi-party democracy, but the huge majority enjoyed by the ruling party
relegates smaller parties to the position of minor players.

The enduring allegiance of a large majority of the population to the ANC as the party of
liberation makes it almost impossible for opposition parties like the DA T perceived as
hi st or i c altolmake any meaniegful inroads into that pool of voters. A significant
development in the run-up to the 2009 elections, therefore, was the emergence of the
Congress of the People (COPE), formed by disaffected members of the ANC. Contrary to
initial projections, however, the new party failed to attract a significant portion of voters away
from the ANC. It seems that those unsatisfied with the performance of the ruling party will still
not readily opt for any alternative. As a result one of the important features in a democratic
multi-party system i fear of electoral defeat 1 is largely absent.

Under the leadership of former President Thabo Mbeki many powers and functions were

centralised in the Presidency i of both party and state. This has led to some blurring of the

lines between the two and to the provincial and local tier of government playing minor roles,

with people being 6deployedd to various positio
than elected or chosen by provincial or local structures. In addition, the ANC-dominated

Parliament exercised its oversight role over the executive in a rather timid manner. The new

President, Jacob Zuma, has called on Parliament to strengthen its oversight role and

instructed Directors General to take their accountability to Parliament seriously."’ It remains

to be seen whether Parliament will indeed become more assertive in the future.

2. Economic and social development

When the ANC came into power in 1994, decades of macroeconomic and fiscal
mismanagement by the apartheidregi me had | eft the coldrnhestgteds econ

1 Page 12, Parliament of the Republic of South Africa, Report of the ad hoc Committee on the Review

of Chapter 9 and Associated Institutions: A Report to the National Assembly of the Parliament of

%out h Africa, 31 July 2007, hereinafter O&6dReport of th
Ibid.

YAButler, O0Renewal or a ghost | y BusinesslDap l4oSeptember t hr ou g h

2009
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coffers depleted, severe balance of payments constraints, high inflation and interest rates, a
vulnerable exchange rate, and unsustainable government budget deficits.

According to government, it be c a me clear t hat t he rul i
Development Programme (RDP) intending to improve living standards, in particular among
the historically disadvantaged, would not be feasible without first putting the economy on a
sound footing.

ng

In June 1996, a new macroeconomic policy was unveiled - the Growth, Employment and
Redistribution Strategy (known as GEAR) aimed at restoring and stabilising the economy
and building credibility. The strategy relied on the market rather than the state as the major
driver of economic growth and employment,
overall economic performance expected to benefit and uplift the poor. From its inception this
approach faced major opposition from labour organisations and left wing structures (the ANC
alliance partners Congress of South African Trade Unions (COSATU) and the South African
Communi st Party [ SACP]) who decried what
and failure to create jobs. As then head of policy coordination in the Presidency, Joel
Netshitenzhe noted self-critically in 2007: AUnfortunately, GEAR was communicated as an
overr-ar ching economic growth strategy
structural adjustment programme é d°

Since 2004 (dubbed the post-Gear period), government has embarked on a number of other
strategies to speed up growth and the absorption of the unemployed into the labour market,
among them extensive public works programmes, a focus on the promotion of small
businesses and individual entrepreneurship as well as an initiative for accelerated and

par

Wi

€ :impegbde r e a s

t h

bheaw dp

shared growth (Asgi SA). There has also been incr
stated, responsible for correcting markée failuwu
economy. South Africa has been heavily affected by the recession which gripped the global

economy from 2008 onwards, and attempts to lessen its negative effects include more

interest rate cuts, as well as scaled-up infrastructure investment and expanded public works
programmes.*®

2.1 Population data

The official statistics organisation, Statistics South Africa (Stats SA) estimates the population

at 47.9m as of mid-2007 (this is based on projections from a 2001 census).?° As can be seen

from the table below, Africans are in the majority (nearly 38.1 million) and constitute close to

80 percent of the total South African population.

Table 1: Mid Year 2009 population breakdown

Population Group Number Percentage

African 39136 200 79.3

Coloured 4433 100 9.0

Indian/Asian 1279100 2.6

18 Opening Address by Joel Netshitenzhe, Head of the Policy Co-ordination and Advisory Services in

The Presidency at the International Conference: Living on the Margins, 26 March 2007,
http://www.thepresidency.gov.za/main.asp?include=hpcas/sp/2007/sp0326140.htm accessed January

2008

“H Marais, 6The i mpact of the global recession on South

September 2009 from http://www.offnews.info/verArticulo.php?contenidolD=16198.
2 hitp://www.statssa.gov.za/publications/statskeyfindings.asp?PPN=P0302&SCH=3952 accessed on
14 January 2008
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White 4472100 9.1

Total 47 850 700 100

Source: Statistics South Africa®
The mid-year projections further state:

o Fifty-two per cent (approximately 25.45 million) of the population is female.

e Approximately one third of the population (31.4 per cent) is aged 0-14 years and
approximately 7.5 per cent of the population is 60 years and older.

e Of the nine provinces, Gauteng, the industrial heartland, now has the largest
percentage of the population (21.4 percent), closely followed by KwaZulu-Natal
(21.2 percent). Life expectancy has improved recently, and is now 53,5 years for
males and 57,2 years for females, compared to 49 years for males and 52 years
for females in 2007.

e Estimated HIV prevalence is 10.6 percent (approximately 5.21 million people).
The infant mortality rate is 45.2 per 1 000 live births®?

2.2 Languages

South Africa has 11 official languages: English, Afrikaans, isiZulu, isiXhosa, Sesotho,
Sesotho sa Leboa, Setswana, Tshivenda, Xitsonga, isiNdebele, and siSwati. According to
the 2001 census, the most spoken language is IsiZulu (23.8 per cent defined their home
language as isiZulu), followed by isiXhosa, Afrikaans and then English (8.2 per cent of the
population are English home language speakers).?® These facts notwithstanding, English is
the primary language of business, of tuition, court proceedings, academia and the vast
majority of print media, and is used by government for internal communication.?*

2.3 Religion

The official Pocket Guide to South Africa (2008/09) published by government, states that

al most 80 per <cent of South Africads popul ation
themselves as having 6no religi oftr®thea feligiodsi at i on
include Islam (1.5 per cent of the population), Hinduism (1.2 per cent), and Judaism (0.2 per

cent).

2.4 Education

Education was directly and devastatingly affected by apartheid, which enforced a racially
divided school system. White schools were far better resourced than those for black South
Africans. According to the previous Minister of Education, Naledi Pandor, in 1994, at the start
of democratic governance in the country, the state had been spending five times more on a
white than a black pupil. In a speech in April 2008, she pointed out that, whilst fourteen years
later there was e q u a | spending per chil d, fequity has pr

! statistics South Africa, Statistical Release PO302, Mid-year Population Estimates 2009, 27 July
2009 (http://www.statssa.gov.za/publications/P0302/P03022009.pdf ), accessed 18 September 2009.
* See note 18 above

*® See note 18 above

** pocket Guide to South Africa, p. 27

?® pocket Guide to South Africa, p. 30
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disadvantaged communities have been so severe that it will take many decades to close the
gap3o.

Access to education has improved since the advent of democracy and 84 per cent of the
adult population (16 years and over) has had some primary school education (compared to
70 per cent in 1996). Legislation makes it compulsory for children to attend school up to the
age of 14. This has resulted in increased enrolment in primary schools. According to the
Development Indicator report released by the Presidency, it stood at 97.85 percent in 2009’
and there is now parity between enrolment of girls and boys.

The percentage of the population with no education has dropped accordingly i from 12 per
cent in 1996 to 5 per cent in 2007. However, whilst the number of people who have
completed school has increased, the figures show that 63 per cent of the population do not
have matric (successful completion of grade 12).

2.5 Literacy

According to the All Media Products Survey (AMPS) 2007B results®®, 88 per cent of South
Africans (aged 16 and over) are functionally literate (defined as having completed at least
grade 7). Functional literacy rates have grown with increased school enrolment from 71 per
cent in 1996.%

Government statistics figures for non-literacy are higher as they are calculated on figures of
those aged 20 and up (rather than 16) i thus excluding more people in the younger age
bracket who have benefited from enforced school enrolment. According to the 2008
Development Indicators report, 25 per cent of the adult population was not functionally
literate in 2006.

2.6 Living standards

AMPS statistics indicate that the average household income has more than doubled since
1994 (from just under R2 500 in 1994 to just over R5 800 in 2007). This is supported by
statistics for real GDP per capita, which has grown continuously since 2000 and risen
annually between 3 per cent and 4 per cent since 2004. (South African Presidency 2009
Development Indicators™)

GDP per capita however isa crudetooli and does not measure dispar.i
2008 report on development indicators emphasises that, whilst the economy has grown,
income inequality has also widened as measured by an increase in the Gini Coefficient from

?® Remarks at the opening of the Second International Symposium on Education, Equality, and Social

Justice in Brazil, India, South Africa and the UK, Brasilia, 22 April 2008, accessed in July 2008 from
http://www.education.gov.za/dynamic/dynamic.aspx?pageid=306&id=7752

“Republic of South AfDeivced,optmeeat P e sPb Gepterobers200& 00 9 0 ,
accessed from http://www.thepresidency.gov.za/learning/me/indicators/2009/indicators.pdf

*® These statistics are not included in AMPS 2009A, as there have been changes made to this survey

that have resulted in print and household data no longer being trendable with previous years. Hence

some of the figures in this chapter are from 2008B.

? South African Advertising Research Foundation (SAARF) - All Media Products Survey (AMPS)

2007B, accessed from http://www.saarf.co.za in July 2008

¥ Republic of South ADevehopmbaet Pt a @i Ikpdmbe 80098 00 9 6 ,
accessed from http://www.thepresidency.gov.za/learning/me/indicators/2009/indicators.pdfhereinafter

ref err ebde vteo oagpsmedént | ndicators 2009606
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0.64 in 1995 to 0.666 in 2008.%' The report notes that whilst income for all groups has
improved, it has increased at a faster rate for the richest segment of society.

SAARF provides a useful categorisation of living standards i1 the Living Standards
Measurement (LSM). A range of variables are considered (including income, assets and
access to services) to determine different categories of living standards i with LSM 1
representing those with the lowest and LSM 10 those with the highest standards of living.
Figure 2 shows that, although the number of poor people has declined significantly since
2001, in 2008, 35.8 per cent of adult South Africans were located within the LSM 1-4 bands.

Figurel: SAARF L S M:&GO8B probile 1
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Source: SAARF AMPS 2008B

This is matched by statistics on the percentage of the population living on the international

poverty standard (or below) of less than a dollar a day. According to the Presi dency6s

Development Indicators report, whilst in 1994 31 per cent of the population lived on less than
R250 a month (equating to less than 1$ a day), the figure went down to 23 per cent in 2005 i
in part due to an increase in spending on social grants. The number of people receiving such
grants (pensioners, children under 15 years of age via caregivers, the disabled etc) has risen
from 2.4 million in 1996 to 12.4 million at the beginning of 2008.3 Poverty is significantly
more wide-spread in rural provinces than those where large cities are located and is still
racially determined. According to SAARFOs
African people are in LSMs 1-3, only 3.1 per cent of the white, Indian and coloured
populations fall within these lowest living standard categories.*

%! Development Indicators 2009
%2 Development Indicators 2008
% SAARF AMPS 2008 B, accessed from http://www.saarf.co.za in September 2009
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Access to electricity in the home has, according to these statistics, increased significantly.
Whilst just under 65 per cent of adults had electricity in their home in 1996, 88.6 per cent of
the population now have access.

Both economic growth and the expansion of the electricity network have put enormous
pressure on the supply of power. According to the electricity utility, Eskom, demand way
exceeds capacity and in the first half of 2008 this resulted in extensive power outages on a
national scale. Eskom predicts that the power shortage will only be resolved by 2013.

3. Main challenges

As is evident from the statistical information in the previous section, in its second decade of
democracy, South Africa is still haunted by the stark inequalities created by apartheid and,
whilst much has been achieved, a great deal more needs to be done in order to address
continuing dire poverty, enhance transformation of the society and the economy and ensure
meaningful equity for all South Africans. At the same time, the prevalence of HIV/AIDS with
its high toll on life and productivity, the slowing down of economic growth in line with global
trends and the concomitant rising costs of living threaten to undermine the gains that have
been made.

Due to the huge inequalities in incomes and living standards and the dramatic decline in life
expectancy over the last decade caused by HIV/AIDS South Africa now ranks 125th in terms
of human development out of 177 countries (based on 2006 data) according to the United
Nations Human Development Index (HDI). This is well below countries with similar GDP per
capita levels such as Mauritius (ranks 74 overall), Chile (40) and Malaysia (63).

An abbreviated list of challenges facing any country inevitably glosses over any inherent
subtleties of such issues i and the intricacies involved in addressing them. In addition key
challenges in any country cannot be viewed in isolation but are interlinked. The following list
should be viewed with these disclaimers in mind.

Key challenges facing South Africa include (in no particular order of priority):

¢ Inequality
Nobel Peace Prize winner and Archbishop Emeritus Desmond Tutu has described

inequal ity in South Afrioexploda fia powder

kego

The Mbeki government spoke about two economi

dominant First Economy that is at the cutting edge, globally integrated and with the
capacity to export manufactur ed ¢ o oxbtsat
the edges and consists of |l arge numbe®
This situation has not changed.

The skewed distribution of job opportunities and services inherited from the apartheid
era, where vast tracts of overpopulated land in the so-called homelands served as
labour reservoirs for the few industrial centres, remains largely intact. In the industrial
centres and urban areas, segregation, though no longer legally enforced, continues to
prevail. While white South Africans are still largely concentrated in the comfortable
suburbs with all their amenities, space and greenery, those who live in cramped and

S

(and)
of

¥Tutu, Desmond, O6Dullah Omar Memorial Lecturedo, 27

http://www.polity.org.za/article.php?a_id=130020 in August 2008
®Re public of Sout h ABriefiConaept: Glahfging the $esonddEeamamy Conaepto |,
November 2006, accessed from http://www.thepresidency.gov.za/docs/pcsa/social/briefsynopsis.pdf
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vastly inferior conditions in former townships or informal settlements are almost
exclusively black - and inevitably the worst affected by unemployment and
inadequate services and resources such as water and sanitation. However, within
these two distinctly visible blocs, other trends have also emerged including the rise of
a small but growing group of extremely wealthy black elites as well as a growing
number of impoverished whites.

Efforts by government to alleviate poverty are hampered by the uneven and often

slow pace of delivery of services, due in part to difficulties in changing the culture of

the public service and lack of skills particularly in rural municipalities. Thus, for

example, only 65.5 per cent of households in the Eastern Cape province have access

to electricity according to the Stats SAO6s 2
32 per cent in 1996), compared to 94 percent in the Western Cape. The same survey

also shows that only just over 70 per cent of households in the Eastern Cape have

access to piped water, as against close to 99 per cent of households in the industrial

province Gauteng.

The slow pace of tangible and positive change in the living conditions of the majority

of citizens has led to the formation of social movements like the Anti-Poverty
Campaign or the Homel ess Heheenlmach sriticleho alse me nt .
from the trade unions and the pol i t i c al l eft of the government
its policy of fiscal di sciplinpoand makrkei e®
subsidies for the needy. Public protests over lack of services and unaffordable food

and energy prices are a common occurrence. While the new Zuma administration,

brought into office with the express backing of the trade union leadership, has

committed itself to a pro-poor approach, there have been mixed signals so far about

whether it will indeed pursue a relaxation of monetary policy and promote a more
expansionary budget.

e HIV/AIDS
The United Nationsd UNAI DS annual report on
"South Africa is the country with the largest number of HIV infections in the world".*®
The South African Government ds 2007 ODevteelronp nRevti elwdd
states that HIV prevalence in antenatal surveys increased from 7.6 per cent in 1996
to just over 30 per cent in 2006 i though the document notes that prevalence has
levelled off in recent years. Of the more than 5.4 million people currently living with
HIV (11 percent of the population), the vast majority are in the most productive young

adult and early middle age brackets.

The pandemic has hampered the transformation of the public health service meant to

ensure equitable access to health care for all South Africans. As highlighted by

UNAI DS, a fAcombination of weak infrastructur
major challenges in expanding HIV and AIDS programmes. The AIDS pandemic was
superimposed on an already overstretched health service and has further
compounded the capacity probl emé

A further consequence of the pandemic is the growing number of AIDS orphans and
child headed households. According to the Medical Research Council, the number of

%" UNAIDS Re gi onal Support Team f or BauthtARicanCouwntrySitu&ionut her n
An al y sadcessed from http://www.unaidsrstesa.org/countries/south africa/south africa.html in
January 2008
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maternal orphans who are under the age of eighteen years is estimated to be 1.5
million in 2006, and two thirds are as a result of AIDS.®

Apart from its human toll and the devastation it causes in families, relationships and
communities across the country, HIV/AIDS inevitably also impacts on a range of other
issues crucial to all transformation efforts i including poverty alleviation, economic
growth and development prospects.

Crime

South Africa is often described in newspaper articles and reports, both national and
i nternatiofmdld,deand .06 Mhii hes t actual figur
disputed, government has acknowledged that levels of violent crime are
unacceptable. The African Peer Review Mechanism (APRM) country report states,
fé the distinctive feature of crime in South Africa is not its volume but its level of
viol é&nce. o

The governmentds 2009 report on devel
reported crime. According to these, the overall number of cases of crime reported has
decreased since 2002, though violent crimes have increased The report notes that
there were 66.9 reported cases of murder per 100 000 people in 1994 and 37.3 cases
per 100 000 people in 2008/9. While this may be a significant decrease, it still
translates into more than 18 000 victims of murder or homicide a year, a rate way
higher than in most other countries of the world.

According to the report, police detected only 50.86 per cent of all crimes in the
2008/2008 financial year (April to March), and only 16.05 per cent of property crimes.

The rich and the poor are equally affected

talking point and a valid source of concern in all sections of society. The seemingly
intractable nature of the problem has led to calls from sections of the public as well as
from populist politicians from different political perspectives for draconian measures
to be imposed. Demands for criminals to forfeit their rights to a legal defence and
humane treatment in prison, as well as for the reintroduction of the death penalty are
commonplace and threaten to undermine the human rights culture that the new
democracy set out to entrench*. The new National Commissioner of Police, Bheki
Cele, appointed after the April 2009 elections, has also caused controversy by calling
on the police to use deadly force against criminals.

e Education and skills
Whilst South Africa has begun to address inherited disparities in education, poor
facilities and a shortage of qualified teachers, particularly in subjects such as maths
and science, impact negatively on pupils in many schools i especially those in
di sadvantaged, i.e. formerly and stil!]l

® Medi cal Research Council , ip//evewrecmt.da/pod/fAgsidsdtc,
accessed in September 2009.

% APRM, South Africa Country Review Report, p. 285. Note that according to Appendix 3 of the
Review (minutes of the meeting of the Committee of Heads of State of countries participating in the
peer review mechani sm), President Thabo Mbeki

countryreviewreporty t hat there is an unacceptably high

40 Judge Dennis Davis has reportedly estimated that as many as 85 per cent of the South African
popul ati on woul d support t he reintroduct i Death
Penalty:8 5 % of SA want 23 tuly R@0T, k Bretoria , News, accessed from
http://www.iol.co.za/index.php?set id=1&click id=13&art id=vn20070723073951125C692759 in
August 2008
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At the same time, there is a need to increase skills in South Africa to meet the needs

of the emerging (and changing) economy. With the country now being part of the

gl obal | abour mar ket , t he skills shortage
professionals (including engineers and medical personnel) leave South Africa to work

in other countries lured by promising packages (fear of crime has also been cited as a

reason for leaving).

According to the Human Sciences Research Council (HSRC) the country is not

developing (or retaining) sufficient skilled personnel to fill the gaps, and the

exceedingly high drop-out rates are not helping matters. According to a study

conducted by the Human Sciences Research Council undertaken in 2006, whilst 120

000 students enrolled at tertiary institutions in 2000, 30 per cent had dropped out by

the end of the first year, and a further 24 000 dropped out between their second and

third years. Of the remaining 50 per cent, less than half graduated within the specified

three-year period The HSRC has noted in a |ater publ
emerged that at some institutionsthedrop-out rate i s as “igh as 80

e Employment
Unemployment is still high in South Africa i and difficult to combat given the need for
more skilled labour and a large unskilled potential labour force. Stats SA6 s Labour
Force Survey® states that the official unemployment rate has decreased from 31.2
per cent in March 2003 to 23.6 per cent by the second quarter of 2009.

This official rate (also dubbed the narrow rate) reflects people who have not been
employed in the previous two weeks, but not those who have not been actively
seeking employment. The figures for the broad unemployment rate are higher. These
reflect both those seeking employment and people who have given up on finding a
job. In terms of the broad unemployment statistics, 32.5 per cent of the labour force
was unemployed in June 2009 i down from 41 percent in September 2003.

Unemployment affects women more than men, and, similar to other countries, is
worst amongst the youth. Government policy head, Joel Netshitenzhe highlighted this
in 2007:

Of great concern is that the most affected are youth (unemployment for under-3 0 6 s i n
2005 was at 49 per cent [at the official narrow rate] compared to 21 per cent for over-
306s) and women ( whdndthem at8Ivpper centre@mpdred to 22,6

per cent among males). So progress has been made, but not enough and not fast
enough; and we have to contend with the uncomfortable reality about growing
inequality.44

e Transformation of the economy
Government has introduced legislation and policies aimed at transforming the
economy and facilitating black economic empowerment (BEE). These include
employment equity laws (promoting affirmative action in favour of black people,

*I Human Sciences Research Council, Media Release: Research Project on High Drop-Out Rate of

Black Students, 8 February 2006, www.hsrc.ac.za

“ Human Sciences Research Couontcrialt.esé Hiag ht hureiavte rtsda t 8o |
futured, HSRC Pol i dtyp:/MBuwihsecfac.za/Dbaument-27 27 ®IRngl,,accessed from
http://www.hsrc.ac.za/Document-2717.phtml.

“3 Statistics South Africa, Labour Force Survey, December 2008

** See note 17
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women and people with disabilities) and the Broad Based Black Economic
Empowerment Act of 2004 and Codes of Good Practice effective from 2007 (which
require all public bodies to consider the empowerment status of a company when
deciding on tenders, licensing and/or the sale of state-owned assets).

Empowerment in terms of legislation is measured in relation to ownership and control,

the profile of seni or management , empl oyment
means such as preferential procurement policies, enterprise development plans and

corporate social investment.

Whilst these measures have assisted in changing the face of business in South Africa

(which was overwhelmingly white-owned before 1994), it is acknowledged that only a

small portion of a new bedfomkransfanhation policiesh ave r e
a fact that government seeks to address through the Broad Based Black Economic
Empowerment law and codes.

According to the governmentds 2009 Devel opme]
transactions (shares of businesses actually changing from white into black hands) as

a percentage of all mergers and acquisitions, has gone up since 1994, though

performance has been volatile. The report says that the value of BEE transactions

was 28.8 percent of all mergers and acquisitions in 1995 but dropped over

successive years to a low of five per cent in 2001. The value peaked again in 2004 i

rising to 30.1 per cent i and stood at just over 19.5 per cent in 2008

The report also notes that in 2008 only 24.2 per cent of top managers were black.
Although the figure is significantly up from 2000 (when 12.7 per cent of top managers
were black), this profile in no way represents the population of South Africa. The
report states that whilst the public sector is largely representative of the population,
the private sector is lagging behind.

Racism, xenophobia and prejudice

The illusion of what has been dubbed 6the r ali
transition and first democratic election in 1994 has been pierced i and a growing

number of incidents widely reported in the media have highlighted the deep-seated

racism, sexism, xenophobia and prejudice that still afflict South African society.

Centuries of separation and segregation have deeply ingrained racism and racial

prejudc e in the South African psyche and | ef't C
ot her 0, fell ow South Africans of ot her race:
alike. Racial prejudice is pervasive and readily invoked, resulting in much racist

verbal sparring on a range of issues and thus stifling the quality of debate in the

country.

There are still many incidents of white racist brutality against black people. In January
2008, for example, the seemingly arbitrary shooting dead of three black people by a
white youth in the North West Province was reportedly motivated by race. Shortly
afterwards, a video from a previously white University was leaked to the media
showing some white students apparently urinating on food and then forcing black
workers to eat it. Reports about the incident resulted in a number of other students
and people going public about abusive racism they had faced in a range of
institutions and situations.

Xenophobic violence is also pervasive. In May 2008, a wave of attacks in a number of
poor settlements across the country against mainly African immigrants, seen as vying
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with the locals for scarce resources, in particular housing and jobs, left more than 60
people dead and tens of thousands displaced.

Frequent appeals from government and civil society leaders for a so-cal | ed

regenerationé of society, the invocat.i

odmor a
on of

(acknowl edging everybodyo6s c¢ o msandingtiraditican i t y) ,

of anti-racism and non-sexism and the spirit of Pan-Africanism are yet to become part
of general consciousness.

e Political transition and entrenchment of a democratic culture

In December 2007, the ruling ANC elected Jacob Zuma as its new president. The
drawn-out battle over the change of leadership from the incumbent (and then state
president) Thabo Mbeki, dominated the political scene for many months before and
after the event and absorbed much of the energy that government and the political
establishment i as well as the media - could have been spending on dealing with the
countryo6s many chall enges. . Corruptio
by the National Prosecuting Authority in 2009, thus removing the last remaining
obstacle to him becoming President of the country.

In the absence of any discernible policy differences or disputes over matters of
substance between the two candidates (at the conference, delegates unanimously
adopted the programme of action proposed by the previous leadership), the battle
between the two opposing camps was fought over perceptions and personality
issues. There have been no discernible economic policy shifts after the elections, with
the Zuma administration being quick to reassure investors that the economic
fundamentals of the Mbeki era will remain intact.

In the build-up to the elections, many concerns were expressed over the erosion of
respect for the judiciary and its independence. Former Chief Justice, Pius Langa,
warned against attacks on the judiciary in a lecture in August 2008. He stated:

(T)he integrity of the judicial proces
unprincipled judiciary will be powerless to stem a tide of human rights violations and to
keep state power in check. It is accordingly in everybody's interest that the courts
should be enabled and protected so that they can do their work properly and

n char

i mpartially, wit hout fear, favour or prejudic

t he hi ghest et hical standards é and i
Comment and criticism must be informed and thoughtful, not reactionary and alarmist
€ Such criticism é& has the potenti al
without public confidence, the judicial system loses its legitimacy and cannot operate
effectively.45

The Zuma administration has sought to reassure the judiciary on a number of
occasions that their freedom and independence will be respected, while emphasising
the importance of ongoing transformation to make it more representative of the
countryods icd. Some gppanprients in the judicial services sector, however,
have cast doubts on these proclaimed intentions

Zuma has also attempted to heal rifts in the ANC and retained a number of cabinet
ministers from the Mbeki administration. However, indications towards the end of
2009 are that tensions within the ruling party and among the alliance partners over

45Langa] nNBuguo al l ecture in memory oflAudust2008at e
accessed in August 2008 from http://www.polity.org.za/article.php?a_id=140237
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policies and personalities are re-emerging, now that the anti-Mbeki common
denominator has fallen away.

South Africa is still a new democracy, recently emerged from a history of suppression
and division. Respect for democratic institutions, trust in the independence of the
judicial system, tolerance of dissent and a culture of free contestation of ideas still
need to be firmly entrenched, in line with the promise and precepts of the constitution.

4. The media landscape

Though South Africa has a wide range of media, both print and electronic, there are many
people in remote rural areas who still do not have access to a diverse range of information.
Radio has the greatest reach of any media in South Africa.

Figure 2: Broad Media Consumption 2007 - 2008
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4.1 The press
Newspapers and magazines (apart from d&nock and dropd n e w ssp ae mot readily
affordable, as many cost more than, for example, a loaf of bread. This in part accounts for
the high readership per copy of popular newspapers - with one copy of some newspapers
being read by up to 14 people according to latest AMPS statistics (SAARF AMPS 2007B).
Four major companies dominate the South African newspaper and magazine industry:
e AVUSA Limited (previously Johnnic Communications Ltd)
Avusa leads the weekly newspaper and financial publications market through the

Sunday Times (with 3.3 million readers the biggest paper in the country) and
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Sunday World, and shares in daily influential newspaper Business Day and the
weekly Financial Mail magazine. AVUSA Ltd also owns the daily Sowetan
newspaper (aimed at black readers), major newspapers in the Eastern Cape and a
range of free sheet newspapers. Avusa has interests in media, book publishing, the
music industry and other entertainment entities (including movies). In mid-2008,
major BEE investment company Mvelaphanda Holdings (owned by business tycoon
and ANC National Executive Committee member Tokyo Sexwale), finalised the
acquisition of a 25.5 per cent stake in Avusa. Sexwale resigned as Executive
Chairman when he was appointed Minister of Human Settlements after the April
2009 elections, but did not relinquish his shares in the company.

e CTP Pty Ltd (Caxton)

Caxton publishes knock and drop local papers as well as the national daily
newspaper Citizen. The newspaper division of the company owns or co-owns 88
titles (including free and sold newspapers). The magazine unit has 15 titles. CTP
Pty (Ltd) is one of the largest commercial printers in South Africa.

Avusa Ltd has an indirect 38 per cent stake in Caxton, though its shareholders at
the time of writing had approved the splitting off of these assets into a separately
listed company - ElementOne.*®

¢ Independent Newspapers

Independent Newspapers is a wholly owned subsidiary of Independent News

and Media (SA) Limited which is owned by I ri
group. It publishes 14 daily and weekl y newspapers i n Sout h A
metropolitan areas including The Star (Johannesburg), Cape Argus (Cape Town),

Isolezwe (IsiZulu newspaper), Cape Times (Cape Town), the Mercury (Durban) and

the Pretoria News. Sunday newspapers include the Sunday Tribune and the

Independent on Sunday. *’

e Nasionale Pers

Naspers owns Medi a 24, whi ch i n turn contr
magazine market. N a s p anulSnational fmedimecempanyt veitle | f as
principal operations in electronic media (including pay-television, internet and
instant-messaging subscriber platforms and the provision of related technologies)

and print media (including the publishing, distribution and printing of magazines,

newspapers and books, and the provision of private education services) 0 .

It publishes 50 newspaper titles including Afrikaans newspapers Die Burger, Beeld,
Volksblad and the weekly Rapport, the tabloid Daily Sun, as well as the Sunday
newspaper City Press. In South Africa, Nasionale Pers controls internet service
provider M-web, as well as Multi-choice which owns subscription broadcasters
DSTV and M-Net.*

I n the 1980s there was a thriving 6alternatived
newspapers. As these survived largely through foreign funding, the majority of such
publications closed down during the early 1990s as donor funding foci shifted.

“® Information sourced from http://www.caxton.co.za/
4" Information sourced from http://www.southafrica.info/ess info/sa glance/constitution/971557.htm
8 Information extracted from Nasionale Pers web-site http://www.naspers.com/English/print.asp
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There are a few smaller but significant media groups (notably Mail & Guardian newspapers
and UmAfrika) and according to reports over 200 non-profit and community newspapers.*
Some of the alternative journals have survived (such as the Agenda feminist journal and the
Labour Bulletin) and recently a number of other left-wing publications have emerged (such as
New Agenda and Amandia).

Most of the mass media publishes in English or Afrikaans. Smaller media groups face huge
challenges as the major distribution networks and the big media players control printing
presses. Newspapers are primarily distributed in metropolitan areas, and not always easily
accessible in poor areas in towns. The costs of purchasing newspapers for poor people are
thus prohibitive if one considers transport costs.

As can be seen from the table below, the number of newspaper and magazine titles
measured by SAARF AMPS has grown since 1996.

Table 2: Growth in publications carried on SAARF AMPS

Number of magazines

1998 2000 2002 2005 2007 2008
Weekly 15 13 15 13 16 14
Fortnightly 5 5 3 2 1 2
Monthly 43 59 61 66 88 93

Number of newspapers

Daily 17 17 16 18 20 22
Weekly 27 26 22 24 27 28
Any 44 43 40 43 50 51

Source: SAARF AMPS 2008A
Penetration of print media inevitably is highest amongst wealthier communities. SAARF

reports, for example, that whilst only six per cent of the population in LSM 1 reads a
newspaper, there is 75 per cent penetration in LSM 10.

The largest newspapers according to SAARF AMPS are described in Table 3 below.

9 This is according to the Association of Independent Publishers in South Africa which represents
grassroots print media.
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Table 3: Largest newspapers in terms of readership

Name of daily
newspaper

Description

2005 readership
(% penetration of
adult population)

2009 readership
(%penetration of adult
population)

Daily Sun

Tabloid

largest daily in
South Africa
published in
English in
Gauteng and
distributed
through province
as well as Free
State, Eastern
Cape and
KwaZulu Natal

9.8%

14%

The Sowetan

English daily
distributed in
Gauteng and
KwaZulu-Natal

5%

4.7%

The Star

English language
daily distributed
primarily in
Gauteng

1.8%

2.5%

Isolezwe

IsiZulu daily
newspaper
published in
KwaZulu Natal

1.6%

2.4%

Weekly newspapers

2005

2009

Sunday Times

National English
language
Sunday
newspaper

10.7%

12.6%

Sunday Sun

National tabloid
newspaper
publishing in
English

6.2%

8.3%

City Press

National
newspaper
publishing in
English

6.4%

6.5%

Soccer Laduma

National English
weekly soccer
focused
newspaper

5.7%

8.7%

Sunday World

National tabloid
newspaper
publishing in
English

5.1%

5.9%

Rapport

Afrikaans
Sunday
newspaper
distributed
nationally

5.1%

4.5%

Source: SAARF AMPS 2009B
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Other influential dailies are the Afrikaans Beeld with a readership of 1.6 per cent and
Business Day (0.3 per cent). The weeklies Mail & Guardian and Sunday Independent have a
readership of 1.6 and 0.6 per cent respectively.

4.2 News agencies

There is one national news agency 1 the South African Press Agency (SAPA) i which is
jointly controlled by the major newspaper groups. In May 2008 the South African
Broadcasting Corporation (SABC) launched a news agency to provide raw or packaged
audio and visual content.

A number of smaller news agencies have been established including African Eye (in the
province of Mpumalanga), Health-e (focusing on health news), and the Eastern Cape News
Agency based in Grahamstown.

Government has established a government news service BuaNews, aimed at distributing
government information and news to media.

4.3 Broadcasting
4.3.1 Radio

Radio has the greatest reach of any media in South Africa’ wi t h t he public bro
stations accessible to nearly all South Africans. Radio is obviously one of the most affordable

mediums as radio sets are relatively cheap and stations are broadcast free-to-air. According

to Stats SA, 76.6 per cent of households (766 of every 1 000 households) owned working

radio sets in 2007 (compared with 73 per cent in 2001).° Radio listenership has been

steadily increasing and (according to SAARF AMPS) 93.3 per cent of South Africans listen to

radio. The SABC and all the commercial stations also stream content over the internet.

As of March 2009, 96 community and three low power radio stations as well as 13
commercial and 18 SABC radio stations were licensed.**

The public broadcaster has stations in each of the official languages, as well as a station
broadcasting in two Khoi San languages - !Xu and Khwe.

Commercial radio stations are centred in the major metropolitan areas (Johannesburg, Cape
Town, Durban, Polokwane, Nelspruit and Mafikeng) and broadcast in English primarily.

Community radio stations are targeting both geographic communities and/or special interest
groups (e.g. Mus !l i ms, Ch i k &3 ete).s pheyabkoadeast, in ai Boer e
range of official and other local languages.

(More details in chapter three)

® Stats SA Community Survey 2007, http://www.statssa.gov.za/community new/content.asp

accessed on 28 January 2008

° |casa Annual Report 2008/2009, pg. 6.

2 A network of Afrikaans language radio stations describes their community as boere Afrikaners i
literally meaning farmer Afrikaners. They argue that their community is not Afrikaans speakers but
rather conservative Afrikaners.
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4.3.2 Television

Ownership of television sets has increased rapidly since 1994 (linked in part to the extension

of the electricity grid). Accor ding to Stats SAds 2007 Communi t
households in 2007 (656 out of every 1 000 households) owned a working television set

(compared to 53.8 per cent in 2001).*

12 television operators are licensed in South Africa:

three national public television channels

one national private free-to-air channel (e.tv)

one terrestrial subscription service (M-Net, owned by Naspers)

one existing satellite subscription service (DSTV, also owned by Naspers)

three newly licensed satellite subscription services, which were due to start in the
beginning of 2009. However, licencing issues with the regulator ICASA have
delayed the launching of all three. These services are Super 5 media, previously
known as Telkom Media (before Telkom sold its majority stake to a Chinese
company), On Digital Media and a religious multi channel provider, Walking on
Water).>*

0 three one-year community television licences (Soweto TV in Johannesburg, Cape
Community TV in Cape Town and Bay TV in Richards Bay). Other community
television services have operated on and off on 30 day special event licences.
(More details in chapter 3)

O O O0OO0oOo

4.4 Internet

According to Stats SAds Community Survey 2007,
doubled between 2001 and 2007. 8.6 per cent of households owned computers in 2001
increasing to 15.7 percent of households in 2007 (157 per 1 000 households).

Internet usage was not measured in 2001 and therefore no comparative data is available.
The statistics however show that 7.3 percent of households had access to internet at home
in 2007.

The most used media site is News24 (part of the Nasionale Pers/ Media 24 stable).
Bizcommunity (a media and marketing electronic newsletter) cites Nielsen/NetRatings
research indicating that the site recorded more than one million unique South African visitors
in October 2007 (the first South African web site to do so0).*® According to
Nielsen/NetRatings, news and weather sites are the most frequented.

4.5 Telecommunications

The percentage of households with a landline telephone has declined from 24.4 percent in
2001 to 18.6 percent in 2007 (186 per 1,000 households). At the same time there has been a
significant increase in cellular telephone ownership from 32.3 percent of households in 2001
to 72.9 percent in 2007 (720 per 1 000 households).

*3 Stats SA, Community Survey 2007, http://www.statssa.gov.za/community new/content.asp

* Jones, C-TV ORaypetition stall sd. | TWeb. 20/ 10
http://www.itweb.co.zal/index.php?option=com_content&view=article&id=27311:paytv-competition-
stalls&catid=69:business&ltemid=58 on 14/11/2009.

*Bi zcomm WMifestdng for SA Internetg 26 November 2007,
http://www.bizcommunity.com/Article/196/16/20022.html accessed on 30 January 2008
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Thed CT Sector Per f or npahblishes byRhe LinkeCentre(@hicls focuses on

ICT research), states that mobile operators cover over 90 per cent of the country, though

subscribers are predominantly in major urban centres.®® The study attributes this partly to
costsiand points out that South Africab6s memdbil e co
users than those in, for example, Botswana.

The report furthermore notasl|Idhan rkeéaciion am MHa

In terms of GDP per capita (PPP US$), South Africa is broadly comparable to Turkey, Mexico,
Poland, Hungary and the Slovak Republic. Broadband penetration per hundred inhabitants, on
the other hand, is on average two-thirds less in South Africa than in any of these five other
countries.

The authors attribute this to both lack of supply and high prices.

Many researchers have emphasised that access to telecommunications still reflects
apartheid disparities in South Africa I and thus whilst richer households (which are still
predominantly white) have access to a range of services, poorer (predominantly black)
households have limited access.

5. Brief history of broadcasting

The history of broadcasting in South Africa is a microcosm of the history of the country.

Initially broadcasting was established based on the British model for public broadcasting. It
however became a power f ul prop for apartheid pol
by anti-apartheid organisations. In the 1990s, broadcasting was the first institution to be

transformed i even prior to the holding of the 1994 elections.

Some interesting milestones:*’

1924
The first radio station, 6JB Callingd began br
Stations in Cape Town and Durban hit the airwaves the same year.

1927
The three stations combined to form the African Broadcasting Corporation.

1936

The African Broadcasting Corporation was dissolved and the South African Broadcasting
Corporation (SABC) was established by an Act of Parliament. It was emphasised that
Afrikaans radio should be introduced by 1937 (other stations were all in English). The
Charter for the SABC was developed by John Reith credited as developing the British
Broadcasting Corporationd6 s ( Bi@&l€l pf public broadcasting.

*® 3. Esselar, A. Gillwald, C. Stork, South African Telecommunications Sector Performance Review

2006, LINK Centre Public Policy Research Paper No 8, Published by Learning Information Networking

and Knowledge (LINK) Centre, Graduate School of Public and Development Management, University

of Witwatersrand. http://link.wits.ac.za/papers/SPR-SA.pdf accessed on 29 January 2008

*" The information in this section is a collation of information from a range of different documents: G.

Ma mp o rifbe:SABC - 70 Years of broadcastingg

http://www.bizcommunity.com/Article/196/59/8771.html; B. Cr os, fAWhy South Africai
twenty years oldohttp://wwwz2.univ-reunion.fr/~ageof/text/74c21e88-271.html, www.sabc.co.za; and

www.icasa.org.za, www.bushradio.co.za
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1940s
The first direct transmissions were made in African languages by telephone line.

1948

The National Party came into power and started implementing policies of separate
development and promotion of Afrikaans peopl e (6di e vol ké [the peop
Christian values based on Calvinism.

1950s
SABC introduced Springbok RadioT t he countryds first 6commer ci a
entertainment (including dramas and comedies).

1959

Radio Bantu established br oadcasting in African | anguages
accommodat e di fferent et hnic groups t o furthe
devel opment 0.

1960
Then Minister of Posts and Telecommunications Albert Herzog tells the Senate (upper house
of parliament) that i(t)elevision as a destroye

the atom and hy’drogen bombso.

1963

In June 1963 underground leader of the then banned African National Congress, Walter

Sisulu, made the first pirate broadcast from Radio Freedom, it he v oi ce @fferttehe ANCC¢
ANC was forced into exile, Radio Freedom negotiated access to shortwave frequencies in a

number of supportive countries (including Zambia, Angola, Ethiopia, Madagascar and

Tanzania) and broadcast into the country. It was reportedly regularly jammed by the South

African authorities.

1969

On the 20™ July 1969, Apollo 11 landed on the moon and Neil Armstrong made history with

his moon walk. Lobbying for television hots up as South Africans are denied the chance to

view the moon | anding. It was insulting, one ser
backward peoples of the world such as the Eskimos who have not got televisiono>?

1971

The 6Commi ssion of I nquiryi siinotno6 Mast teesrtsa bR eil sahtei dn,¢
Meyer, to investigate the introduction of television. The report endorses the introduction of

television i with strict conditions:

An SABC-controlled radio and television serviceé.sh
expression to the established Christian Western set of norms and values that are valid for

South African society é. Al l radi o and television
nati onal ¢ h ahe &roadoasting &ervi¢e¥ pf our country will be introduced and

presented by norm-conscious officials and in such a way that the morals and morale of the

community will not be undermined and especially that no programmes harmful to the youth of

our country will be presented.60

 Cited in B. Cros, Why South Africaés Television is only Twent
1958-1969
¥ R. Ni xPopno, | | ¢i 11, apart heidly ¥99d The eAtlaatic i Gniine,n o

http://www.theatlantic.com/issues/99jul/9907apartheidtv.htm
% See note 44
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1976
SABCOGs f i r shannel gde® aniais oncdbnJanuary 1976. It broadcasts in colour in
Afrikaans and English.

Purported Aindependenced is given by the
the National Partyds programme of s drpTaanskdi
become the Transkei Broadcasting Corporation.

1978

Advertising is allowed on SABC television (up to then it was funded through a licence fee).
1979

Commercial radio station Capital Radio goes on air broadcasting from the Transkei. It
broadcasts a mixture of music and news. Capital Radio closed down in the 1990s.

1980

Following the so-called independence of the Bophutatswana homeland, Bophuthatswana
Broadcasting Corporation takes over the SABC facilities for this region. The Bop
Broadcasting Corporation later launched Bop TV in 1983.

Another commercial radio i Radio 702 i goes on air. It was initially an adult music format
station but in 1988 became a talk station. Radio 702 now broadcasts on FM in the Gauteng
province of South Africa.

1981

A second television channel is introduced on SABC, broadcasting in African languages such
as IsiZulu, isiXhosa, Sesotho and SeTswana.

Venda and Ciskei are given Aindepende nRadod

Thohoyandou and Ciskei Broadcasting Corporation) for their regions.

1986

and

M-Net ¥ Sout h Africaés fir st 7T ssulduscled.iltpid backead bpaoadc as

consortium of newspaper publishers. Rumours abound that it was given a licence to appease
the Afrikaans press who face competition for advertising due to television. It is restricted in its
licence from broadcasting news and current affairs.

1990
Liberation movements are unbanned and there is agreement to negotiate a new democratic
future.

1990s

Civil society organisations join together to set up the Campaign for Independent
Broadcasting (CIB) to lobby and fight for the transformation of the SABC from a state
broadcaster into a public broadcaster and for the establishment of an independent regulatory
authority. The Campaign includes a wide range of media, labour and other civil society
groups as well as a number of political parties and movements including the ANC, the
Democratic Party and the Azanian Peopl ebs
movements, however, are by mutual agreement not included in the steering committee of the
CIB to ensure that civil society controls the organisation.

1992

Bush Radio in Cape Town (the first community radio station in the country) is formed
(although it could not yet broadcast as it was refused a temporary licence).
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1993

The ANC and the apartheid government agree to appoint an independent board of the SABC

prior to the first democratic elections in 1994. It was agreed that a selection panel made up of

judges would call for public nominations to the Board and make recommendations on
appointment. Over 700 nominations were made. Despite the agreements, however, then

State President FW de Klerk refused to appoint seven of the proposed new members or the
recommended chairperson. Aft er negotiati ons, and the resignat
the chair, the Board elected its own chairperson (current Minister of Communications lvy
Matsepe-Casaburri).*

Parliament passes the Independent Broadcasting Act of 1993 providing for an independent
regulator for broadcasting.

Bush Radio goes on air illegally in May for four hours before being closed down by police.

Radio Zibonele went on air later that year illegally for two hours a week. It was broadcast
from a health clinic in Khayelitsha near Cape Town with equipment stored under a clinic bed
until broadcast time. Community health workers ran the station focused on delivering health
messages.

1994
Parliament establishes an Independent Broadcasting Authority (IBA) to regulate broadcasting
Aiin the public interesto under the | BA Act.

First democratic elections are held in April 1994 and the ANC is elected into power.

1995
The IBA launches the Triple Inquiry Report i looking into public broadcasting, South African
content and cross-media control.

The first community radio stations receive temporary one-year licences from the IBA.

Multichoice (owner of subscription television service M-Net) launches Digital Satellite
Television (DSTV) i taking advantage of what they claimed was a gap in the existing
legislation (the IBA Act) that did not specifically provide for licensing of satellite broadcasting
services.

1996

Parl i ament agrees to privatisation of six of S
through licensing processes to private players. However, despite recommendations from the

IBA that the funds raised should be invested in the SABC to assist in its transformation, the

state treasury takes the money.

SABC relaunches its television channels and new policies. Different languages are
represented across the three channels.

1997
The IBA licences eight new commercial radio stations in Johannesburg, Cape Town and
Durban.

®" Freedom of Expression Institute, The Broadcasting Independence Handbook: Lessons from the
South African experience, 2008, Johannesburg, pp. 9-12, ISBN: 978-0-620-40300-9
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1999

The Broadcasting Act (No 4 of 1999) comes into effect following a white paper process. The
Broadcasting Act amongst other things amends old legislation relating to the SABC and
provides for it to be corporatised and divided into public and public commercial wings.

199671 1998

The former Bantustan broadcasting services are incorporated into the SABC (Transkei
Broadcasting Corporation, Ciskei Broadcasting Corporation, Venda and Bophuthatswana
Broadcasting Corporations).

1998
E.tv, the first national private free to air television channel is awarded a licence and
launched.

2000

The Independent Communications Act of South Africa (no 13 of 2000) is promulgated and
the IBA is merged with the South African Telecommunications Regulatory Authority (SATRA)
to form the Independent Communications Authority of South Africa (ICASA).

2003

The Media Development and Diversity Agency (MDDA) is launched as a statutory body,
funded as a public-private partnership, to provide financial and other support to community
and small commercial media.

2005

The Electronic Communications Act is promulgated i changing the face of regulation of
broadcasting and telecommunications. The Act provides for convergence between
broadcasting and ICTs and puts in place mechanisms for issuing individual and class
licences. Community radio and television stations no longer have to go through protracted
applications for licences but merely need to seek authorisation for a class licence.

2007
Soweto Community TV is given a one year community television licence.

ICASA awards licences to four new broadcast licensees i Walking on Water (a dedicated
Christian service), On Digital Media (broad spectrum offering), e-Sat (a satellite service from
e.tv) and Telkom Media (a broad spectrum multi channel subscription and internet protocol
TV service controlled by the incumbent telecommunications operator). E-Sat decides to
reject the licence as it states the market will be oversaturated.

2008

South Africa switches on its digital signal in preparation for full digital switchover by
November 2011, anticipating a dual illumination period of three years before the analogue
signal is turned off.

2009

President Kgalema Motlanthe signs the Broadcasting Amendment Bill into law, giving
Parliament the powers to recommend the removal of the SABC Board. After the Bill is
enacted, Parliament recommends to the President the removal of the SABC Board on the
grounds of failure to perform their fiduciary duties. By that stage, the majority of board
members had already resigned. The board is replaced by an interim board, and a permanent
board is selected.

The Department of Communications releases a draft Public Broadcasting Services Bill.
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ICASA issues an invitation to apply for commercial broadcasting licences in the primary
markets of Gauteng, KwaZulu-Natal and Western Cape.
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CHAPTER TWO

MEDIA LEGISLATION AND REGULATION

1. International, continental and regional standards

South Africa is party to a number of international and regional protocols relating to freedom
of expression.

South Africabs founding documents and its
protect freedom of expression than provisions in such international agreements. Where a law
might be lacking, the Constitution specifies that international law will be considered in making
any determinations. The Constitutional Court has used these provisions widely and cited
international laws and interpretations of principles in motivating its judgements.

1.1 United Nations

South Africa was one of the founding members of the United Nations (UN). The following
instruments of the UN are relevant to freedom of expression:

e The United Nations Universal Declaration of Human Rights (adopted in 1948)

The Universal Declaration is not a treaty that is ratified by states and thus legally binding.
However, scholars now regard it as either having itself become international customary
law or as a reflection of such law.®? In either case the inclusion of freedom of expression
in the declaration implies that even states that have ratified none of the relevant treaties
are bound to respect freedom of expression as a human right.

Article 19 of the Declaration deals with the right to freedom of expression:

Everyone has the right to freedom of opinion and expression; this right includes
freedom to hold opinions without interference and to seek, receive and impart
information and ideas through any media and regardless of frontiers.

¢ International Covenant on Civil and Political Rights (enacted by the United Nations in
1976)

The International Covenant on Civil and Political Rights (CCPR) is a treaty that
elaborates on many of the rights outlined in the Declaration South Africa formally ratified
the CCPR on 10 March 1999. The Covenant 6

1. Everyone shall have the right to hold opinions without interference;
2. Everyone shall have the right to freedom of expression; this right shall include
freedom to seek, receive and impart information and ideas of all kinds, regardless of

%2 See for example H. Hannum, firhe Status and Future of the Customary International Law of Human
Rights: The Status of the Universal Declaration of Human Rights in National and International Lawg
Georgia Journal of International and Comparative Law, 287; H. J. Steiner, P. Alston and R. Goodman,
International Human Rights in Context: Law, Politics, Morals & Texts and Materials, Oxford: Oxford
University Press (third edition), 2007
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frontiers, either orally, in writing or in print, in the form of art, or through any other
media of his choice.

e The Windhoek Declaration on Promoting an Independent and Pluralistic African Press
(adopted by the general assembly of the UN Educational, Scientific and Cultural
Organisation - UNESCO - in 1991)

UNESCO6s Wi ndhoek Decl dreaty ddacoments, hias nhoel aathoditye r non
by representing a broad consensus of the international community on the detailed
interpretation of the Universal Declaration and other relevant standards as they relate to

the press in Africa.

The Windhoek Declaration states:

(We) declare that

1. Consistent with article 19 of the Universal Declaration of Human Rights, the
establishment, maintenance and fostering of an independent, pluralistic and free
press is essential to the development and maintenance of democracy in a nation,
and for economic development.

2. By an independent press, we mean a press independent from governmental,
political or economic control or from control of materials and infrastructure
essential for the production and dissemination of newspapers, magazines and
periodicals.

3. By a pluralistic press, we mean the end of monopolies of any kind and the
existence of the greatest possible number of newspapers, magazines and
periodicals reflecting the widest possible range of opinion within the community.

1.2 African Union

South Africa is also a member of the African Union (AU), whose Constitutive Act states that
i s objectives include t he promoti on of idemoc
participation and good governanceo (Article 3(g)

The most important human rights standard adopted by the AU, or its predecessor, the
Organisation of African Unity (OAU), is:

e The African Charter on Human and Peoples' Rights (adopted 27 June 1981)%

South Africa acceded to the Charter in January 1996 and is thus bound by its
provisions. Its Article 9 on freedom of expression states:

e Every individual shall have the right to receive information.
e Every individual shall have the right to express and disseminate his opinions within
the law.

The Afri can Commi ssi on on Hihtsm@GHPR) risdthe Pbedg p | e s 6
established under the Charter to monitor and promote compliance with its terms.

63 Organisation of African Unity, The African Charter on Human and Peoples' Rights, adopted 27 June
1981, Doc. CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982), entered into force Oct. 21, 1986
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e  Declaration of Principles on Freedom of Expression in Africa

In 2002, the African Commission adopted this Declaration to provide a detailed
interpretation for member states of the AU of the rights to freedom of expression
outlined in the African Charter, stating in its Article I:

Freedom of expression and information, including the right to seek, receive and impart
information and ideas, either orally, in writing or in print, in the form of art, or through
any other form of communication, including across frontiers, is a fundamental and
inalienable human right and an indispensable component of democracy.

Everyone shall have an equal opportunity to exercise the right to freedom of
expression and to access information without discrimination.

It goes on to say in Article II:

No one shall be subject to arbitrary interference with his or her freedom of expression;
and

Any restrictions on freedom of expression shall be provided by law, serve a legitimate
interest and be necessary in a democratic society.

The Declaration details how such freedom of expression should be realised. Of
particular relevance to this study is the statement regarding public broadcasting
(Article VI):

State and government controlled broadcasters should be transformed into public service
broadcasters, accountable to the public through the legislature rather than the
government, in accordance with the following principles:
e public broadcasters should be governed by a board which is protected against
interference, particularly of a political or economic nature;
¢ the editorial independence of public service broadcasters should be guaranteed;
e public broadcasters should be adequately funded in a manner that protects them
from arbitrary interference with their budgets;
e public broadcasters should strive to ensure that their transmission system
covers the whole territory of the country; and
e the public service ambit of public broadcasters should be clearly defined and
include an obligation to ensure that the public receive adequate, politically
balanced information, particularly during election periods.

The document also states that freedom of expression fplaces an obligation on the
authorities to take positive measures to promote diversityo Ar{icle Il), that community
and private broadcasting should be encouraged (Article V) and that broadcasting and
telecommunications regul atory autadaguately
protected against interference, particularly of a political or economic natureo (Article
VII). The Declaration furthermore provides for freedom of access to information and
st at eshet hraitghiitt t o i nf ormation shall be

e African Charter on Democracy, Elections and Governance (2007)

This Charter highlights the importance of access to information in a democracy. It
states:

(State parties shall) (p)romote the establishment of the necessary conditions to foster

citizen participation, transparency, access to information, freedom of the press and
accountability in the management of public affairs. (Article 2(10))
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State parties shall ... ensure fair and equitable access by contesting parties to state
controlled media during elections. (Article 17 (3)) 64

By mid-2008, South Africa (like most countries on the continent) had not yet signed or

ratified the Charter. For that reason, it does not have the force of law in South Africa
(though the countryo6s own | aws abppadiesibge f or
broadcasters during election periods).

1.3. Southern African Development Community (SADC)

South Africa is a member of the Southern African Development Community (SADC). The
treaty establishing SADC provides that member states shall operate in accordance with
principles that include respect for human rights, democracy, and the rule of law (Article 4(c)).
In addition, the regional structure has adopted several protocols related to media and/or
communications.

e SADC Protocol on Culture, Information and Sport (adopted in 2000)

South Africa ratified this Protocol in 2005 and has thus formally agreed to its provisions.
This Protocol focuses on harmonising policies on culture, information and sport by SADC
member states. Article 17 outlines the following key objectives, amongst others:

Co-operation and collaboration in the promotion, establishment and growth of independent
media, as well as free flow of information
Development and promotion of local culture by increasing local content in the media

Taking positive measures to narrow the information gap between the rural and urban areas by
increasing the coverage of the mass media

Encouragement of the use of indigenous languages in the mass media as vehicles of
promoting local, national and regional inter-communication

Ensuring the media are adequately sensitised on gender issues so as to promote gender
equality and equity in information dissemination.

Article 18 focuses on information policies, i n
@political and economic environment conduci ve

Article 20 enjoins member states to take fAnec

and independence of the medi ao, with Aindepen
i eitdrial independence, whereby editorial Policy and decisions are made by the media
without interferenceo.

e SADC Declaration on Information and Communication Technology (2001)

This Declaration focuses on telecommunications structures and promotes the creation of a
three-tier system in each country with:

% http://www.africa-union.org/root/au/Documents/Treaties/text/Charter%200n%20Democracy. pdf
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Government responsible for a conducive national policy framework, independent regulators
responsible for licensing, and a multiplicity of providers in a competitive environment
responsible for providing services. (Article 2(a)(i))*

Although the Declaration does not have the same legal force as a protocol, all
countries that are party to it (including South Africa) have made a commitment in
adopting it to abide by its provisions.

1.4 Other documents
e African Charter on Broadcasting (2001)
This Charter was adopted by media practitioners and international media and other
human rights organisations at a UNESCO conference to celebrate ten years of the
Windhoek Declaration. Although it has not been endorsed by any inter-state structures, it
represents a consensus of leading African and other international experts on freedom of

expression and the media.

The Charter specifies, amongst other things, that there should be a three-tier system of

broadcasting (public, private and community), demands thati ( a ) | | state and gc
controlled broadcasters should be traandf or med
states that regulatory frameworks should be ba
diversityandt he free fl ow of information and ideaso.

2. The Constitution of South Africa
South Africa has a Bill of Rights contained in Chapter Two of the Constitution.
Section 16 deals with freedom of expression:

Everyone has the right to freedom of expression, which includes i
A freedom of the press and other media;
A freedom to receive or impart information or ideas;
A freedom of artistic creativity; and
A academic freedom and freedom of scientific research.
The right (outlined above) does not extend to i
A propaganda for war
A incitement of imminent violence; or
A advocacy of hatred that is based on race, ethnicity, gender or religion, and
that constitutes incitement to cause harm.

Section 36 sets out the limitation of rights. It states:

(1) The rights in the Bill of Rights may be limited only in terms of law of general application to
the extent that the limitation is reasonable and justifiable in an open and democratic society
based on human dignity, equality and freedom, taking into account all relevant factors,
including 1

e the nature of the right;

e the importance of the purpose of the limitation;

e the relation between the limitation and its purpose, and

e less restrictive means to achieve the purpose.

% http://www.sadc.int/key documents/declarations/ict.php
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(2) Except as provided in subsection (1) or in any other provision of the Constitution, no law
may limit any right entrenched in the Bill of Rights.

Freedom of expression is not listed as one of the non-derogable rights of the Constitution. It
has to be balanced against other rights (such as equality, privacy and human dignity) on a
case-by-case basis.

The Constitutional Court is the final judicial arbiter of constitutional issues 1 though other
courts may hear matters relating to this prior to the issue being brought before it. In addition,
the South African Human Rights Commission, established by the Constitution as an
independent institution (see Chapter 1), is charged with protecting and promoting
constitutional rights.

Section 39 of the Bill of Rights deals with interpretation. It stipulates that:

(1) When interpreting the Bill of Rights, a court, tribunal or forum 1
a. must promote the values that underlie an open and democratic society based on
human dignity, equality and freedom;
b. must consider international law; and
c. may consider foreign law.

(2) When interpreting any legislation, and when developing the common law or customary law,
every court, tribunal or forum must promote the spirit, purport and objects of the Bill of Rights.

South Africads Bill of Rights is often ftharuded ar
than many of the international, continental and/or regional provisions. The Bill of Rights

provides specifically for freedom of the media, and the limitations of that freedom are clearly

outlined. For example, exceptions to freedom of expression require proof of incitement to

imminent violence.

South African media and civil society organisations generally guard their rights to freedom of
expression fiercely i and there are ongoing debates in many fora about the subtleties of
applying this right in relation to other rights.

A 2008 African Media Barometer report on freedom of expression in South Africa®® noted the
following:

The South African media enjoy considerable freedom of expression. This is evidenced by the
frequency with which the media criticize the government, the ruling political party, the police
and many other public institutions and services. Investigative reporting is prominent and
widely respected. é

On the down side, defamation cases are increasing with (ANC President) Jacob Zuma taking

the | ead as complainant € While intimidation of
decreasing, there are still incidents of media practitioners getting angry phone calls from

officials. The situation is worse at local level where especially community media are from time

to time threatened by é <councillors. I n many C
investigated for fear of reprisals. Generally, there seems to be a lack of tolerance of criticism

amongst politicians.

South African media publish a significant amount of advertising from the government, and
there are cases where government officials have threatened to withdraw their custom from
publications they regard as being excessively critical. Commercial interests tend to exert even

% Full report can be sourced from http://www.fesmedia.org.na
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more pressure: To a large extent commercial enterprises escape the critical attention of the
mass media fearful of annoying the big advertising spenders.

3. General media laws and regulations

South Africa does not have a national press/media law. The Imprint Act (no 43 of 1993)
requires only that the name and address of the printer appear on any printed matter intended
for public sale or distribution.®” Thus, media and journalists are not subject to special
regulations but, as any other citizen, have to comply with general laws.

3.1 Regulation
Broadcasting and print media are regulated differently in South Africa.
Print

Print media regulate themselves through the Press Council/Press Ombudsman established
and funded by the Newspaper Association of South Africa (which represents the major
newspaper groups). The self-regulatory mechanisms were reviewed in 2007, and the
structures expanded to include members of the public both on the Council itself and on
structures to adjudicate complaints.

Essentially the Press Council (made up of six representatives of media organisations and
another six public representatives) approves of the Press Code and appoints a Press
Ombudsman and members of an Appeal Panel (which is currently headed by an ex judge
and also includes an equal number of representatives from the press and from the public).®®

All newspapers and magazines that subscribe to the jurisdiction of the Press Council are
required to include in every publ i kowtoicomplaint he or ¢
about any reports.

Complaints from the public are first considered by the Ombudsman (currently ex editor Joe
Thloloe), and attempts are made to mediate between the complainant and the publication. If
a hearing needs to be called, the ombudsman presides, together with a member of the public
and a representative from the media. Any decision can be appealed against to the Appeal
Panel.

The Press Council can order a publication found to be in breach of the code to publish an
apology and/or correct the story, as well as print the ruling of the Ombudsman or Appeals
Panel.

The Press Council has since its restructuring in 2007 focused on creating awareness
amongst the public of its role and ensuring that journalists know and observe the code. At the
launch of a booklet outlining the code in December 2007, Ombudsman Joe Thloloe stated

®" G. Berger, Media Legislation in Africa: A Comparative Legal Survey, United Nations Educational,
Scientific and Cultural Organization, 2007, chapter 2.8, South Africa, hereinafter Berger, Media
Legislation 2007

Press Council of South Africa, Constitution, accessed from
http://www.presscouncil.org.za/pages/welcome/constitution-of-the-pcsa.php in
July 2008
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that in the 18 months between January 2006 and July 2007, his office had dealt with 268
cases.”

The Council s web site |ists nweeniMaygasd Jllyo2008.s e ven ¢
Three of these complaints were dismissed, and newspapers were required to print prominent
apologies in the other four instances. "

Broadcasting

Broadcasters have the option of either adhering to a code developed by the regulator (the
Independent Communications Authority of South Africa) and adjudicated by the Complaints
and Compliance Committee (CCC) of ICASA, or of abiding by their own code administered
by the Broadcasting Complaints Commission of South Africa (BCCSA).

The two regulatory structures are dealt with in detail in Chapter 5 of this survey.
New policies T tighter regulation for press?

The ruling party has questioned the principle of self-regulation of the press. At its 52"
National Conference in December 2007, the ANC resolved to investigate the establishment
of a Media Appeals Tribunal (MAT):

With particular reference to the print media, the ANC notes that the current form of self
regulation é is not adequate to sudublicitizensnt |l y pr
community and society as a whole.”

Paragraph 126 of the resolution states that t he
supportthe currentself-r egul at ory institutions é in the publ

The resolution does not expand on why existing laws and rights do not sufficiently protect
individuals, though in other sections it raises concerns over media concentration, limited

bl ack economic empower ment in the press and wh
largely driven by the opposition and fractions (sic) in the mainstream media, whose key
objective is the promotion of market fundament al

The ANC promises in the document to consult the media and other stakeholders during the
i nvestigati on and twihbegharged aith this Phandatei taa astablish this
MAT, in order to guarantee the principles independence, transparency, accountability and
fairnesso (par 128).

The resolution outlines the following objectives for this inquiry:

The investigation should consider the desirability that such a MAT be a statutory institution,
established through an open, public and transparent process, and be made accountable to
Parliament. The investigation should further consider the mandate of the Tribunal and its

®Press Counci | AnhourBemertd3 Dacémber 2097, acéessed

from http://www.presscouncil.org.za/pages/posts/press-council-

announcement4.php in July 2008

O Information accessed from http://www.presscouncil.org.za/pages/documentation/rulings.php on 31

July 2008

"6Communications and t hé°NBtaraltConéerencé 2007dResolstidons, PAART 5 2
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powers to adjudicate over matters or complaints expressed by citizens against print media, in

terms of decisions and rulings made by the existing self-regulatory institutions, in the same

way as it happens in the case of broadcasting through the Complaints and Compliance
Committee of | CASA é The investigation should f ui
will safeguard and promote the human rights of all South Africans ... (par 130 and 131).

Although the resolution seems to assume a precedent of oversight set by the Complaints and

Compliance Committee of the broadcasting regulator ICASA, it is unclear what is being

referred to. The Electronic Communications Act, No 36 of 2005 (the EC Act), makes no

provision for the review of decisions made by any self-regulatory body i though such body

and its code and disciplinary mechanisms need t
the relevant clauses of the EC Act seem rather to endorse the principle of self-regulation.

The ANCO6s resol uti on amengsttmeanedial RramzdKrugen thelombugu i e t
for the Mail & Guardian, wrote in January 2008:

The party can6t have it both ways: media freedorm
has authority over what journalists write. If an organ of state can sit in judgement over the
medi a, they are no |l onger free. A tribunal wo U

regulation; it would kill the principle.

The Press Ombudsmandéds office has recently been r
for further reforms: ideas mooted include introducing the power to fine, and allowing the
Press Ombudsman to take steps proactively, without a formal complaint being laid. &

Self-regulation of the media is an important mechanism for protecting freedom of the media

andmustbe guarded. This is recognised by the Afric:
Rights in its Declaration of Principles on Freedom of Expression in Africa” i which states

t hat A ef fegutation ig the besedystem for promoting high standardsinthe me di a o .

In order to protect independent regulation, media organisations themselves need to ensure
that self-regulatory structures are (and are perceived to be) effective at promoting ethics i
and not just mechanisms to protect those they represent from criticism. Readers and viewers
(important stakeholders) must be aware of such structures and endorse them so that
politicians cannot easily sway popular opinion against the media to promote their own
interests.

Given this, Kr uger 6s e strangtheairsgtofithe seff-reguiatgrastrictturasgy t h
by giving the press ombudsman more teeth and enabling him/her to be more proactive need
to be seriously considered.

It would seem, though, that the ANC has reviewed the wisdom of setting up the MAT, after

the chorus of criticism about its proposal. In March 2009, an ANC spokesperson stated that

6now isS not the time and place for tribunal so,
Ombudsmands office and reached agrepech€nt that th

?F. Kr uRgeegru,l ati ng press fr,eMald &nGuardian, 28aJanuaiy d2608 6
http://www.mg.co.za/articlePage.aspx?articleid=330885&area=/insight/insight comment and analysi

s/

’® See sub-section one of this chapter dealing with international and regional protocols

“s Masinga, o6Calls for mehtb/awenewssicons, micegssed onevays 2 4 |
2009
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3.2 Legislation promoting media diversity

Media Development and Diversity Agency Act (MDDA Act)

The MDDA Act was promulgated in 2002 and a Board appointed in January 2003. The
Agency is a public-private partnership 1 funded jointly by government and big media players,
both broadcast and print.

The Act states that the Agencyb6s objective is I
medi a devel opment and diversity e (and) redr e
historically disadvantaged communi t i es and persons fr'drheaccess
Agency is mandated to:

. encourage ownership and control of, and access to, media by historically disadvantaged
communities, historically diminished indigenous language and cultural groups;

o encourage the channelling of resources to community and small commercial media;

. encourage human resource development and capacity building in the media industry,
especially amongst historically disadvantaged groups;

. encourage research regarding media development and diversity.76

The Agency has nine board members i six appointed by the President on the
recommendation of Parliament after a public nomination process, and the other three
selected by the funders (one representing broadcasting, one print and the other
government).

Since its formation, the MDDA has awarded grants of R77 million in total (=US$ 10.5 million
[January 2010]) to over 239 projects.”’

Funding agreements with print and broadcasting partners end in 2009 (they each currently
contribute R1m a year). The MDDA receives funding from Caxton, Independent Newspapers,
Avusa, Kagiso broadcasting, Media 24, Midi Television, Electronic Media Network, Primedia
Broadcasting and the SABC. In the financial year 2008/2009, broadcasters contributed a
total of R10 471 600, and the print media a total of R4 800 000.”® In terms of the Electronic
Communications Act, broadcasting partners must contribute up to 0.2% of turnover to a
universal service agency (see chapter 5) but can write this off against contributions made to
the MDDA. MDDA is trying to persuade broadcasters to rather contribute to the Agency.

The MDDAOGsSs support for community broadcasting is

Competition legislation

Competition law was reformed in 1998 with the introduction of a new Competition Act. The

Act provides for various prohibitions on anti-competitive conduct, restrictive practices (such

as predatory pricing and price fixing) and O6abu
acquisitions need prior approval.

" Preamble, MDDA Act, No 14 of 2002

’® http://www.mdda.org.za

" Strategic and business plan, Medium Term Expenditure Framework 2009-2010, Media
Development and Diversity Agency.

" Ibid.
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The competition authorities (Competition Commission and Competition Tribunal) have dealt
with a range of applications for mergers in the media industry. Several complaints regarding
uncompetitive practice have also been lodged but dismissed.”

It is not clear whether or not the competition authorities have ever been formally requested to
investigate fair competition in the media as a whole. In research commissioned by the Open
Society Foundation for South Africa (OSF-SA) into the MDDA in 2006,% the Competition
Commission is reported as being interested in working with the MDDA to get information on
ownership and control and industry pricing issues.

4. Other laws that impact on media and freedom of expression

Although the Constitution guarantees freedom of expression and information, and new
legislation such as that governing the right to access to information promotes this, there are
several apartheid era laws still on the statute books, which could (if utilised) impede the
media and journalists. Given the Bill of Rights, however, any cases brought under such laws
would have to take into account the Constitution in interpreting such legislation.

4.1 Access to information
The right to access to information is guaranteed in the Constitution in Section 32(1):

Everyone has the right of access to 1

a) any information held by the state; and

b) any information that is held by another person and that is required for the exercise or
protection of any rightso

This right has been translated into legislation i the Promotion of Access to Information Act
2002 (PAIA). As can be seen from the constitutional clause, unlike the majority of countries
that have access to information laws, South Africa has stipulated that both public and private
organisations are bound by this legislation. In the case of private institutions and individuals,
a person requesting access to information has to show that this is necessary to exercise or
protect other rights.

The legislation states that a person can apply for access to information, and, if refused, can
appeal such decision internally before approaching the High Court.

South African NGO the Open Democracy Advice Centre (ODAC) has stated that the law is
iexemplary, and has been call ed d&tHoweveg ODAC

" See for example Competition Tribunal, Case no 48/cr/jun04, Mandla-Matla Publishing Pty Ltd vs
Independent Newspapers http://www.comptrib.co.za/comptrib/comptribdocs/581/48CRJun04.pdf ,
Nasmedia AND Paarl Post Web Printers (Pty) Ltd, Case no 65/LM/may00,
http://www.comptrib.co.za/list_search.asp?dboption=6&keywords=large%20merger ; Naspers and
Supersport, Case No 23/LM/Feb07,

http://www.comptrib.co.za/list search.asp?dboption=6&keywords=large%20merger

% K. Skinner, Freedom of Expressionins t i t ut e, 6Faci litating Media
and Diversity Agencyb published in Meeting their Mandates? A Critical Analysis of South African
Media Statutory Bodies, OSF-SA, 2007, ISBN 978-1-920051-86-0, p. 239

81

stand

Di ver s

This statementwas madei n ODACO6s submission to the African Peer

6The State of Whistleblowing and Access to I nformatio
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highlighted in its submission to the African Peer Review Mechanism (APRM) that
implementation is lagging i due in part, they state, to lack of rules for the use of the Act and

an Aurgent need for an adjudicati on syndtem al
i nexpensive resolution to contested decisionso.
ombud be appointed to deal with delays caused by internal appeals and the courts.

In its submission, the Centre refers to a study it conducted in 2003 monitoring progress of

100 applications for access to information. fi Of
in disclosure of the desired information, while just over half of the requests received no
response from the relevant public body. o

4.2 Defamation

Defamation is largely a civil rather than criminal matter in South Africa and legislation is
designed to pr ot ec t’ DRefapaton s tinkedl & the epstitutienal fight o
dignity (Article 10 of the Bill of Rights).

Given the right to freedom of expression set out in the Constitution, the common law
definition of defamation has evolved through a range of judgements since 1994. This is dealt
with more substantially under section 5 below where landmark judgements are discussed.

The permissible defences against a claim of defamation are:

e privilege (e.g. the statements published were made by witnesses in court and reported, or

by lawyers in a court or by legislators)

that the statement was true and its publication was in the public interest

the statement was a fair comment in the public interest

the absence of intention to defame (mistake, jest etc)

the publication was reasonable (i.e. the publisher had good reason to believe the

statements were true and had taken steps to verify them andtheper son 6def amed®d
given a chance to respond).®

Defamation claims are traditionally used post publication to sue a newspaper, but have been
cited in applications to interdict newspapers from publishing.

4.3 Privacy

Section 14 of the Constitution statest h a t Afeveryone haée .Thehrightstoi ght t ¢
privacy and to freedom of expression are weighed up on a case-by-case basis. The courts

have generally recognised that the public interest in public officials may be higher than that in

other individuals.

4.4 Protection of sources

Section 205 of the Criminal Procedures Act No 51 of 1977 empowers the courts to imprison
any person who refuses to give information relating to a criminal investigation. This has been

Peer Revi ew , Mach 206nhitps/wwvdn.aprm.org.za/docs/submissions/ODAC_APRM.doc
March 2006

% Berger, Media Legislation 2007

8 s, Delaney, for Freedom of Expression Institute, The Media and the Law: A Handbook for
Community Journalists, 2007
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used to try to pressurise journalists to reveal their sources (despite protests). Section 189(1)
all ows anyone to refuse to give information if t

A record of understanding was signhed between th
(SANEF) and the Ministers of Justice and Safety and Security in 1999 following a media
outcry over a photographer being subpoenaed in terms of the Act after witnessing the murder
of an alleged gang | eader . neéddhoealamae the iatenests of poi nt
the maintenance of law and order and the administration of justice on the one hand with the
right of freedom of expression and specifically freedom of the press and other media. The
parties agreed to investiga¥e the amending of Se

There has been no subsequent amendment to the relevant section, however, and this
provision in South African law remains one of the most contentious for South African
journalists.

4.5 Access to courts

Other sections of the Criminal Procedures Act have also been identified by media
organisations as potentially inhibiting the rights of freedom of expression and access to
information. ® This includes section 153, which allows a judge or magistrate to hold a
hearing behind closed doors and order that no information about the case may be published
(if it is in the interests of a fair trial). The Constitution however specifies that courts should
decide issues in a fair public hearing (Article 34) and a case can only be held in camera with
good reasons (i.e. in the interests of a fair trial).

Other laws protect children T and thus a child under the age of 18 (if an accused, or a
witness) may not be identified in the media.

4.6 Internal security laws

The Defence Act, No 42 of 2002, gives the State President the power to make regulations
censoring information when a State of National Defence has been declared (Section
91(2)(h)). Section 89 of the Act specifies that a State of National Defence can be declared if
South Africa is, amongst other things, threatened by war or is being invaded, or under armed
or cyber attack.

Section 82 of the Act enables the Minister of Defence to make regulations outlining the

classification of information, areas or facilities, whilst Section 83 states that such information

may only be made public after 20 yearshave | apsed fAsince the year t
existenceo. The Act emphasises however that thi
Information Act (PAIA) (see above).

84 www.sanef.org.za

% This is according to the SANEF submission to the African Peer Review

Mechani sm Sonut2hO 0A6f,r i6can National Editorsd Forum (Sane"
Submission to the African Peer Review Mechanism6 January 2006

http://www.sanef.org.za/download files/media free/APRM_ Response Final SAN

EF 1 Feb 2006.doc
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The Defence Act states that anyone responsible for publishing information which has been
classified in terms of the Act, may be imprisoned for up to five years. Again this is made
subject to the PAIA.

The Protection of Information Act, No 84 of 1982, replaced the Official Secrets Act, No 16 of

1956. This legislation gives the President t he power to decl are an
(including military areas and places where ammunition is kept). Journalists are restricted

from entering prohibited areas, and the Act prohibits the disclosure or receipt of official
secrets such as codes, or passwords or documents.®®

4.7 Equality

The Promotion of Equality and Prevention of Unfair Discrimination Act (2000) introduces
measures which extend the hate speech limitation clauses in the Constitution to include
harmful and hurtful speech.

Section 10 of the Act prohibits not only speech which is advocating hatred and constitutes
incitement to cause harm (as stipulated in the Bill of Rights), but also bars publication of
material that HAcould reasonably bieorotnsté uked
be harmful é promote or propagate hatredo.

Specialised Equality Courts (headed by a magistrate) are being established around the
country in terms of the law, and it is difficult to assess whether such clauses have been used
against media as cases are not consistently reported.

The South African Human Rights Commission (SAHRC) has however in a draft document on
freedom of expression suggested that the identified clauses are contrary to the constitution:

There is a view that holds that the test for admissible freedom of expression should be that of

H wr

Ohurtoé or O6hurtfulnessd in |ine withtattfhpersonr oposal

feels hurt as a result of utterances, those utterances should be disallowed. It is submitted that
a test based on hurt, besides not according with the Constitutional provisions, may be far too
subjective to make it justiciable. It would, however, have application and could be taken into
account as an aspect to be weighed up during the limitation process in the Bill of Rights.”

5. Case law and judgements

There have been few specific tests of the right to freedom of expression before the
Constitutional Court since 1994 i particularly as relates to the media. The Constitutional
Court though has in several of its judgements highlighted the importance of the right to
freedom of the media and freedom of expression. For example, in a case dealing with
defamation law (which will be discussed in detail in subsequent sub-chapters), the Court
found the following:

% Berger, Media Legislation 2007

% Discussion Document: Freedom of Expression, South African Human Rights Commission, 21
November 2002, Par 42
http://www.sahrc.org.za/sahrc_cms/downloads/Freedom%200f%20Expression Discussion%20Docum
ent.pdf accessed 28 January 2008
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The print, broadcast and electronic media have a particular role in the protection of freedom of

expression in our society é The ability of each
member of our society depends upon the manner in which the media carry out their
responsibility é& The media thus rely on freedon

Furthermore the media are important agents in ensuring that government is open, responsive

and accountabl e €é The mann e rtheir constidtional mandatesvil medi a ¢
have a significant impact on the development of our democratic society. If the media are

scrupul ous and reliable ¢é they wil!/l i nvigorate an
vacillate é the wvilbaimpeiledi?® i onal goal s

5.1 Dignity and reputation versus freedom of expression

Whilst high courts have set major precedents in law endorsing the principle of freedom of
expression in defamation cases by public figures, several interdicts against publishing
houses have been temporarily won in the lower courts (in contradiction sometimes of
precedents). This has highlighted a divergence of views in the judiciary regarding the weight
to be given to the different rights in the Constitution i and has led to calls for high-level
discussions between media organisations and the judiciary.®

Pre-publication gagging

In a number of instances over recent years individuals and organisations have lodged urgent
interdicts in a bid to stop newspapers from publishing information. The Mail & Guardian
newspaper seems to have borne the brunt of these i and between May 2006 and July 2007
six interdicts were lodged against the paper in the Johannesburg High Court.*® Only two of
these interdicts, according to the Freedom of Expression Institute (FXI), were temporarily
successful,®* but the organisation has pointed out that even the threat of a gagging order
could have a chilling effect on freedom of expression:

The constant interdict pressure and high litigation costs contribute to a sense that the
more involved and time-consuming enterprise of investigative reporting about matters
of great public importance is especially risky. %

A few examples of interdicts sought in recent years are outlined below:

e February 2006: The Jamiat-ul Ulama won an interdict against a range of Sunday
newspapers to prevent them from publishing a controversial Danish cartoon depicting the
Prophet Mohammed.*®

8 Constitutional Court, 6Fred Khumalo and others ver

Paragraphs 21-25, handed down 14/06/2002 accessed from http://www.constitutionalcourt.org.za in
February 2008

¥ TheUniver si t y of Witwatersrand Journalism Department h
project to amongst other things promote discussion between editors and the judiciary and facilitate
better reporting on courts.

% Freedom of Expression Institute, media st at e me nt , FXlJouttaged (% @&g7on M&G
newspaperd http://www.fxi.org.za/content/view/124/1/ , accessed on 5 February 2008

L The urgent interdict was granted but publication was later allowed after a full hearing

%2 See note 24 above

% SA Sunday Paper Gagged, 14/02/2006 http://www.news24.com/News24/South Africa/News/0,,2-7-
1442 1875279,00.html
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e November 2006: The National Directorate of Public Prosecutions (NDPP) lodged an
application to prevent the Mail & Guardian from publishing articles on the relationship
between the National Commissioner of Police, and a person accused of murdering a
prominent businessman. The Johannesburg High Court dismissed the application with
costs.

e May 2007: The Minister of Transport applied for an interdict to stop Beeld newspaper
from revealing potential security problems with a new computer based traffic information
system sourced from a leaked auditor general report. The case was dismissed with costs.

e July 2007: Then SABC legal head, Mafika Sihlali, lodged an interdict against the Mail &
Guardian newspaper to block publication of allegations against him outlined in an internal
audit report. Sihlali initially won a temporary interdict, but failed to lodge papers or appear
at the final court hearing two weeks later. The final application was dismissed with costs.
The judge stated that the Apublic has the rigl
where the taxpaye¥6s money is spento.

e February 2008: Singer Jurie Els succeeded in obtaining an urgent interdict against
Media24, to prevent publication of an article implicating him in child molestation (he was
later cleared of all charges). The publishers expressed surprise at the interdict, in view of
an earlier Supreme Court of Appeal (SCA) ruling, which T in their interpretation - made it
extremely difficult for an interim interdict to succeed as complainants had access to the
post-publication remedy of suing for defamation.

The case on which the SCA ruled in May 2007 arose after the Directorate of Public
Prosecutions (DPP) lodged an urgent interdict against Midi TV (e.tv) in 2005 to stop the
channel from broadcasting a documentary about a murder case still being considered by the
courts. The Cape Town High Court initially granted the interdict, and although after viewing
the documentary the DPP dropped its objections, e.tv proceeded with an appeal in order to
set case law in such instances.

The appeal court decided that the interdict should not have been granted as it interfered with
freedom of expression and the Directorate had not shown that there was a real risk that
substantial prejudice would result if the broadcast went ahead i setting a new benchmark
and placing the onus on any plaintiff to prove the risk of substantial prejudice.

Two media lawyers, Dario Milo and Pamela Stein from Webber, Wentzel, Bowen, writing
about this judgement said:

The Supreme Court of Appeal ds decision is, in our
in favour of press f reedom ¢é (W) her e attempts ar e made to
publishing defamatory articles, but it has yet to be established that the defamation is unlawful

e, an anticipatory ban on publication wil/ sel dc
newspaper asserts that it will argue truth or reason
adopt t he principle, fipubl i sh and be damnedo, r

interdicted.®

 As reported in Mail & Guardian, 3 AugustNo 20ch 7 Luck, 6Sihlali!d
http://www.mg.co.za/articlePage.aspx?articleid=315726&area=/insight/insight _editorials/ accessed

on 7 February 2008

®D. Milo and P. Stein (par t nehesQuiet ReviNiion fboeFreeddfe oft ze | Bo
thePressé, 28 May 2007
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Defamation

Prior to the adoption of the Constitution and a landmark ruling in terms of the principles of

freedom of expression contained therein in 1998, newspapers and broadcasters were
hampered by what is known as the fAabsolute 1|iab
that the media were regarded as absolutely liable for any defamation unless they could prove

the story was both true and in the public interest.?® This however changed with what is called

the ABogoshi judgemento (National Media Ltd and

The Supreme Court of Appeal in this case ruled that a newspaper only has to show that it

t oorkeafisonabl e popeeattbbhsbh the accuracy isih the r
t he publ i,cto defand etsele agaidst a defamation claim. In considering the
reasonableness of the publicat i on a court, it was rthdnatdre, s houl
extent and tone of the al Wikuwultybeoalosvedfiamd r@gmpeat en
political discussiono®’

This developed common law significantly and has allowed for new defences to defamation
suits.

In 2002, the publishers of the Sunday World, which was being sued for defamation, asked for
the Constitutional Court to further develop case law.

In Khumalo and others vs Holomisa, the newspaper argued that common law violated the
right to freedom of expression as it did not require a plaintiff to prove that a report was false.

Judge Kate OO6Regan for the Constitutional Court
freedom of expression, w mat & patamaant Yalued d eamealn tneuls tr ibge
considered in the context of other rights such as equality, dignity and freedom®. She said

that the Bogoshi judgement had recognised that it might be difficult for a range of reasons for

a newspaper to prove the truth of any allegations. Plaintiffs, she found, were similarly

challenged and therefore should not have to prove the falsity of statements.

5.2 Privacy versus freedom of expression

Section 14 of the Constitution states that every person has the right to privacy.

The courts have made several judgements relating to the rights of privacy and freedom of
expression. In 2007, the Sunday Times published allegations, based on medical records, that
then Minister of Health Manto Tshabalala-Msimang had drunk excessive amounts of alcohol
during a hospital visit. The Minister (together with the hospital where she was admitted)
challenged the matter in court.

Although the judge awarded costs to the Minister, and ordered that the records be returned
as they are highly confidential, the judgement itself raised interesting issues regarding press
freedom.

The judge dismissed both an application to restrain the newspaper from publishing any
further stories based on information obtained from the records and a request that the Sunday
Times destroy any records apart from the medical record.

Judge Jajbhay ruled:

®p.  Reynolds, Webber , 'Bogoshi-2e@senirgithd ch&ins!y ¢ Felkryary 8000
% Cited in Constitutional Court Ruling, Fred Khumalo and others versus Bantubonke Holomisa, Par
18, CCT 53/01, handed down 14/06/2002,
http://www.constitutionalcourt.org.za/Archimages/9442.PDF, accessed on 10 February 2008

% Ibid., paragraph 25
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Freedom of the press does not mean that the press is free to ruin a reputation or break a
confidence, or to pollute the cause of justice or to do anything that is unlawful. However
freedom of the press does mean that there should be no censorship. No unreasonable
restraint should be placed on the press as to what they should publish.*

¢ the information, although unlawfully obtained,
public, there was in fact a pressing need for the public to be informed about the information
contained in the medical records ¢é (T)he publica:

contributing to a debate in our democratic society relating to a politician in the exercise of her
functi®ns é

The judge emphasised that the privacy rights of
had asserted that the information in the medical records could be verified by reliable sources
(including medical staff and other hospital patients).**

5.3 Hate speech

The Human Rights Commission, which is not a court of law but is charged with investigating
and finding appropriate remedies for breaches of constitutional rights, has looked at a
number of cases of what was perceived as hate speech and public apologies have been
demanded (and made) by those responsible. Occasionally the Commission also been
requested to adjudicate such complaints against the media. In April 2008, for example, it
decided not to pursue complaints about a column in the Sunday Times, alleged to have been
racist, after both the columnist and the newspaper apologised for causing offence. The
Commission stated that the apologies removed the need for further investigation.

6. Conclusions and recommendations

There is media freedom in South Africa, but é

That essentially sums up the position in the country. As Professor Guy Berger from Rhodes

University wrote in his study on media legislation, i Sout h African media o
substantial impunity in a free envi r onment é however, there i s
harassment. ‘&

The concern is that thei thaughhhé would hot Rappentskedtly mi g ht
given the vocal and vibrant media and civil society sector in South Africa.

The overall legal framework guarantees the right of all South Africans to freedom of
expression. The Constitution promotes this right (in line with international and regional
protocols), and the Constitutional Court has shown sensitivity in its balancing of freedom of
expression against other individual rights. The Constitution has been used to develop
common law and interpret apartheid-era laws that unfortunately remain on the statute books.
In addition, the President has referred laws back to the legislature over concerns that they
might violate the Bill of Rights i further emphasising the weight of the Constitution.**®

% Judgement in the High Court of South Africa, Witwatersrand Division, Mantombazana Edmie

Tshabalala-Msimang and others versus Mondli Makhanya and others, Case No: 18656/07,

(hereinafter Jajbhay judgement), 30 August 2007, Paragraph 35,
http://www.jacobson.co.zalfiles/Manto_versus_The_Sunday_Times_judgment.PDF

1% par 46, Jajbhay judgement

1%L par 47, Jajbhay judgement

102 Berger, Media Legislation 2007, p. 107, Clause 2.8.9

1% |n 1999 the Broadcasting Bill was also referred back to Parliament by then President Mandela over
reservations about the constitutionality of the Minis
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Some courts have made insightful judgements when balancing the different rights in the
Constitution against freedom of expression (and certainly are not swayed by political
expediency as evidenced by the ruling in the case outlined above dealing with the Sunday
Times6 story on the Minister of Health).

However, this is not necessarily the norm and there are apparently divergent views in the
judiciary on the value of freedom of expression versus other rights (as indicated by
seemingly conflicting judgements identified above and the granting of gagging orders by
some lower courts). Whilst the media can successfully challenge these (and have done so),
the threat of costly and time-consuming court processes undoubtedly has a chilling effect on
their work and their willingness to tackle controversial subjects.

Freedom of the media and information is potentially hampered by a number of other factors:
There is a tendency among public figures (including some politicians) to respond to
opportunities to use their right of reply with an interdict to attempt to stop publication. There is
also a seeming lack of awareness about the implications of the Bill of Rights and the law
amongst officials such as police and security guards who, according to a range of reports,
have barred journalists from certain areas at their own discretion.*®

On a more general level: The fact that a huge number of South Africans have only limited
access to a diverse range of information and opinion in the language of their choice (see
Chapter 1) also serves to diminish their chance of exercising one of their important
constitutional rights.

The debate about the balancing of freedom of expression against other rights has been
intensifying 7 with both the ruling party and its new president, Jacob Zuma, being amongst

those that are highly critical of the media. However, since assumi

administration has been at pains to adopt a more conciliatory tone in relation to the media. At
the same time, though, it has introduced some pieces of legislation such as the Film and
Publications Amendment Bill, the Protection of Personal Information Bill and the Protection
from Harassment Bill which, if passed, could hamper the work of investigative journalists.
While the Film and Publication Amendment Act is an improvement on the initial draft, it still
requires newspapers not registered with the Press Ombudsman, as well as non-media
related publishers, to submit their work for pre-publication classification and possible
censorship. With respect to the Protection from Harassment Bill, the South African National
Editor's Forum has voiced its objections, arguing that the bill may hamper the newsgathering

Mbeki asked Parliament to reconsider the ICASA Amendment Bill over concerns that clauses allowing
the Minister to appoint Councillors to the Council could violate the constitutional protection of
independence of the broadcasting regulator (see
http://www.mg.co.za/articlePage.aspx?articleid=269702&area=/insight/insight _national/ ).

% For example, police at the site of an accident in Durban arrested a Sowetan journalist in February
2008 - allegedly for obstructing justice. Sanef says in a statementthatiti has pr ot est ed
occasions recently about the police arresting reporters and photographers at crime scenes, pointing
out that these appear to be attempts by the police to prevent journalists from reporting the incidents. In
all recent cases i except one that is pending i the cases have been thrown out of court by
prosecutors as htpe/wnsanbf.arg.zipress stat@ments/903824.htm
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role of journalists because the definition of harassment is so wide that it could include the

conduct of journalists seeking information about people in the news.

105

Recommendations

How can the hard-fought for legal rights to freedom of expression be entrenched and
advanced? These are some of the suggestions (in no order of priority) that flow from what
has been outlined in this chapter:'°®

It is essential that there are ongoing awareness campaigns about the importance of
freedom of expression and the value of robust debate. The media and human rights
organisations need to themselves initiate and be part of such campaigns in order to
increase understanding amongst all South Africans that freedom of expression is
critical for all citizens - and is not only the purview of the media itself.

Campaigns for the review of all apartheid-era laws should be intensified.

At the same time, the media and civil society need to continue to scrutinise proposed
new laws and/or amendments to existing laws and engage with the legislative
process to ensure that proposed provisions do not negatively impact on freedom of
expression.

Discussion and debate between the judiciary and editors needs to continue to assist
in limiting conflicting judgements.

The review mechanisms in the Promotion of Access to Information Act need to be
strengthened to allow for efficient and effective implementation 1 in line with
suggestions from the Open Democracy Advice Centre outlined above.

More funding for the MDDA is essential. At the same time, the MDDA Act should be
strengthened to allow the Agency to address limits to media diversity generally 1 and
not only focus on non-profit and small commercial media organisations (thus barring it
from assisting new bigger players to enter the market).

The Competition Commission should be formally requested to investigate allegations
of unfair competition in the press sector. The MDDA and the Competition
Commission should work together closely to increase awareness of competition law
and to promote and increase media diversity.

The press, together with all stakeholders, needs to review its self-regulatory
structures and codes to, for example, consider equipping such structures with powers
to impose fines for violations of the code. Consideration should also be given to
involving the public and other stakeholders in contributing to the Code of Standards.
This could ward off potential threats to independent regulation of the press as it would
ensure that the public feels involved in determining media ethics. The Press Council
should also intensify public awareness campaigns to ensure readers and audiences
know about the Code and mechanisms for lodging complaints.

In order to promote black economic empowerment in the press, the print media
industry should urgently consider drafting its own media charter in terms of the
sectoral Broad-based Black Economic Empowerment Charter, following the example
of the broadcasting, advertising and the IT industry.

105
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CHAPTER THREE

THE BROADCASTING LANDSCAPE

Radio listeners and television viewers in South Africa are being offered a variety of services
by public, commercial and community broadcasters. This three-tier system is based on
section 192 of the Constitution of South Africa (Act No 108 of 1995), which establishes an
independent authority to regulate the broadcasting sector as a whole in the public interest
and to ensure fairness and diversity of views broadly representing South African society.
Legislation and policies are aimed at providing all South Africans with access to broadcasting
services and a diverse range of information, education and entertainment.

1. The public broadcaster

The South African Broadcasting Corporation (SABC) is established as a public company
(SABC Ltd) with the state as the sole shareholder in terms of the Broadcasting Act, no 4 of
1999 (Sec 8A). This Act (in line with the White Paper on Broadcasting Policy'®’) determined
new policies for public broadcasting 1 repealing the previous Broadcasting Act (Act no 73 of

1976) and extendingandreinf or ci ng principles determined

dealing with public broadcasting. The Act also reorganised the broadcaster into two separate
entities 7 a public broadcasting service and a public commercial wing (Sec 9), with the latter
supposed to cross-subsidise the former (more details in chapters 6 and 7).

The SABC public wing comprises

o fifteen radio stations (including 11 full-spectrum services broadcasting in each of the
official languages, a station broadcasting in the Northern Cape in !Xu and Khwe, a
service for the Indian community and one targeting the Eastern Cape), and

e two existing national television channels. A further two regional television channels
have been licensed, but are not yet on air pending finalisation of funding. (For more
details see chapter six.)

The SABCO6s public commerci al services are
private commercial stations and channels i but in terms of the Act they still have to adhere to
the values of public broadcasting (Sec 11 Broadcasting Act).

There are three public commercial music radio stations and one designated public
commercial television channel. (For more details see chapter six.)

2. Commercial broadcasters

There are a range of commercial radio and television services in South Africa. These include
both free-to-air channels and subscription services (terrestrial and satellite). Government and
regulatory policies emphasise that they should fulfil certain public service responsibilities i

197 pepartment of Communications, White Paper on Broadcasting Policy, May 1998
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though these are less onerous than those imposed on public and community broadcasters.'®
Free-to-air broadcasters in turn have greater public service obligations than subscription
services.

To date, licences have been awarded through a competitive process and the regulator has

made decisions based on which applicant/s best meet the objectives of broadcasting

|l egislation in deciding between applicants. Thi
regulations dealing with commercial broadcasting set certain minimum public service

obligations which must be met, those awarded licences generally exceed these minimum
requirements.

All free-to-air services have to air regular news bulletins according to ICASA regulations. The
Position Papers on Private Sound Broadcasting Services and on Private Television
emphasise the importance of the diversity of news and news formats.**®

In terms of the requirements, commercial radio stations have to broadcast at least 30
minutes of news each day and private free to air television has to provide at least one hour of
news per day, including at least half an hour of news packaged as a single programme
during prime time.

As highlighted in the previous chapter, broadcasters also adhere to a Code of Conduct
developed through a public process. This stipulat es t hat broadcasters mu
truthfully, ac%urately and fairlyo.

There is no evidence of undue interference in the editorial independence of any of the
commercial services from either owners or politicians. Although there have been a range of
complaints in terms of the Code of Conduct against broadcasters (from competitors and
listeners/viewers over the years), none of these have specifically dealt with breaches relating
to editorial independence. Executive Director of the National Association of Broadcasters of
South Africa (NAB), Johann Koster, confirmed this in an interview.'**

Whilst e.tv prides itself on its news, it is unclear whether radio stations (with the exception of
the talk and news focused services) are producing their own news (rather than just sourcing
them from a national news agency such as the South African Press Agency, SAPA) as no
study on diversity of news sources has been conducted.

2.1 Television

There is only one licensed commercial free-to-air television station i e.tv (Midi TV (Pty) Ltd).
E.tv provides a national service and in terms of its licence has to reach at least 77 per cent of
the population of South Africa. It is licensed as a broad spectrum channel and has to include
chil drenods pr ogr ammaffis, docenvestaries mrdl Sauth Africamdrama,
amongst other things.

1% The White Paper on Broadcasting for example states that private broadcasters must, amongst

other things, air predominantly South African content, provide news and commentary and increase
diversity of programme content and ownership in broadcasting (Chapter Three).

19 |ndependent Broadcasting Authority, Position Paper on Private Sound Broadcasting Services, 16
May 1996 and Private Television Position Paper, 2 May 1997

119 Broadcasting Complaints Commission of South Africa (BCCSA), Code of the BCCSA, applicable
from March 2003 accessed from http://www.bccsa.co.za/

! Interview Johann Koster, March 2008
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E.tv is owned by Sabido Investments. The majority shareholder in Sabido is Hoskins
Consolidated Investments i which in turn is controlled by, amongst others, the South African
Clothng and Textile Workers Unionds invest me

There are two subscription services currently on air i both owned by Nasionale Pers
(National Press) which also owns a number of newspapers and magazines (see chapter 2).
These subscription television services are:

e M-Neti aterrestrial subscription service; and
e DSTV/Multi-Choice i a multi-channel satellite subscription service.

Another four subscription services were awarded licences after a competitive bidding
process towards the end of 2007. Three of these were due to go on air early in 2009, but had
not done so by the end of the year, as their licences had not been granted yet:

e E-sati an application by the owners of e.tv. E.tv has subsequently turned down the
licence and opted for a 24-hour news channel to be broadcast via the DSTV/Multi-
Choice platform instead.

e On Digital Media (ODM) i a multi-channel subscription service. ODM has a range of
shareholders including a black economic empowerment (BEE) investment company,
a womenods gr oumtwing bfethe iCongress of nseuth African Trade
Unions (COSATU) and a 20 per cent shareholding from European satellite company,
SES Astra.'*?

e Telkom Media i a multi-channel subscription service which promised to also offer
Internet Protocol TV and include a South African based 24-hour news channel. The
majority shareholder, the incumbent telecommunications operator, Telkom Pty Ltd,
has since sold its stake to a Chinese company, and the company has been re-
launched as Super 5 Media. At the time of writing, the sale still had to be approved by
ICASA.'

e Walking on Water i a single channel Christian focused subscription service aimed at
a niche audience. The two largest shareholders are WindsObey (Pty) Ltd and

Cornerstone Technology Holdings™*.

2.2 Radio

At present there are 16 commercial radio stations in South Africa'*®. These include regional
and city-wide stations. There is no national commercial radio station. Most of these stations
broadcast in English.

As outlinedinchapter 1, si x of t ltes wSeAsBICtO privageentises in
1996. These stations all have a regional profile (covering provinces rather than just cities)
and are still the biggest money spinners:

Algoa FM is an adult contemporary station in the Eastern Cape based in Port
Elizabeth and broadcasting in English. It is controlled by African Media Entertainment
(AME) 7 which also controls OFM and has a stake in M-Power FM. AME is listed on

12 www.ondigitalmedia.co.za

s p a'y competitor ready to go, 9 November 2009, http://
m)/broadband.co.za/news/telecoms/10373.htmI.

1 Independent Communications Authority of South Africa, Applications for Commercial Satellite and
Cable Subscription Broadcasting Licences: Reasons for Decision, November 2007, p. 163.

3 http://www.icasa.org.za
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the Johannesburg Stock Exchange (JSE) and also owns a radio advertising sales
house.

East Coast Radio is a hit music station broadcasting in English in KwaZulu Natal. It is

owned by Kagiso Media (100 per cent). Kagiso Media also controls Jacaranda FM

and has minority stakes in Heart FM, Gagasi
key shareholder is Kagiso Trust Investments T the investment wing of a
developmental trust established in the 1980s.

Highveld Stereo covers Southern Gauteng (including Johannesburg and Pretoria). It

i's an dall hitso station broadcasticmasoi n Eng
controls Cape Talk, Radio 702 and KFM). Primedia is owned by the Kirsch family and

the Mineworkers Investment Company.

Jacaranda FM broadcasts in English and Afrikaans and covers Gauteng as well as

parts of the North West province, Limpopo and Mpu mal ang a. |t is a fh
format. The major shareholder is Kagiso Media (80 per cent) which also owns East

Coast Radio and has minority stakes in other stations around the country.

K-FM covers the Southern Cape including Cape Town and surrounding areas and is
an adult contemporary station broadcasting in English. It is owned by Primedia (which
also owns Cape Talk in Cape Town as well as Radio 702 and Highveld Stereo).

OFM broadcasts from Bloemfontein and covers the Free State province as well as
parts of the Northern Cape and North West provinces. It is controlled by African
Media Entertainment (AME), which also has stakes in Algoa FM and M-Power. It is
an adult contemporary/greatest hits station broadcasting in English and Afrikaans.
Kagiso Media has a non controlling interest in OFM (24.9 per cent).

A talk and news radio station broadcasting in English, Radio 702 (broadcasting in the
Gauteng and North West provinces), was figrandf at
(as it had been broadcasting prior to the introduction of the legislation it was guaranteed a

licence under the Act). Radio 702 is owned by Primedia (which also owns Highveld Stereo).

In 1997 the IBA licensed eight new commercial radio services. These stations focus on cities
rather than provinces. Two of these, broadcasting on medium wave in Afrikaans in Cape
Town and Johannesburg, have subsequently closed down.

Johannesburg: Classic FM: which focuses on classical music and broadcasts in
English. There is no shareholder with over 25 per cent of shares (the
legislative determination of control). The largest shareholders are
Classic FM PLC (the owners of Classic FM in London which owns 20
per cent of shares), Liberty Life Foundation (a South African
foundation), Ingoma Trust (a trust made up of musicians) and
Moneyweb Holdings (which produces a business programme called
Moneyweb).®

Kaya FM is an African focused urban adult contemporary station
broadcasting in English. It provides 60 per cent music and 40 per cent

116 Independent Communications Authority of South Africa, Reasons for Decision, Application for a

Renewal of a Commercial Sound Broadcasting Licence, 30 June 2004
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Cape Town:

Durban:

talk.™” The controlling shareholder is Thebe Convergent Technologies
(made up of a number of BEE groups). A number of other companies
hold shares including Kagiso Media (see above), Makana Investment
Company (an investment company representing ex political prisoners)
and Tiso Radio (a BEE investment company). These three have joint
stakes in other stations in Cape Town and Durban (see below).

Y-fm is the station for the youth and broadcasts both music and talk
radio predominantly in English. The major shareholder is HCI i which
also owns e.tv.

Cape Talk is a news and talk station that broadcasts on MW and FM in
English. It is owned by Primedia (which also owns K-fm, Radio 702
and Highveld Stereo). It shares some programming with Radio 702.

Heart FM is an urban adult contemporary station (including soul music)
which broadcasts in English. It is controlled by Makana Radio
Investments which is made up of Makana Investments Corporation,
Kagiso Media and Tiso Radio. The consortium also owns Gagasi in
Durban and has a stake in Kaya FM in Johannesburg.

Gagasi 99.5 covering Durban and Pietermaritzburg is an R&B Afro pop
station which broadcasts in both English and IsiZulu. It is owned by
Makana Radio Investments (see details under Heart FM above).

ICASA issued new licences to stations in what are called secondary towns (not the major
cities) at the beginning of 2007. These licences are provincial rather than just limited to towns
in order to increase their viability. ICASA had advertised the licences in four provinces
(Limpopo, North-West, Mpumalanga and Northern Cape), however there were no applicants
for the Northern Cape frequencies. Those awarded licences are:

Polokwane

North-West

Capricorn FM broadcasts from Polokwane (the provincial capital) to
the Limpopo Province. It is a music driven station (70 per cent music
and 30 per cent talk) broadcasting predominantly in English with a
young adult contemporary format. Capricorn is owned by MSG Afrika
Investment Holdings (37.5 per cent) i a new black empowered media
company, Safika, a major BEE investment company in South Africa
and Limpopo based business people. Capricorn FM went on air in the
last quarter of 2007.

Radio North West broadcasts from Rustenburg to the North West
province. It broadcasts in SeTswana (80 per cent) and in English and
other languages spoken in the province (20 per cent). There is no
majority shareholder. The two largest shareholders are Direng
Investments (a black economic empowerment company involving a
number of individuals with a background in radio) and the South
African Democratic Teachers Union Investment Company. The station
is a predominantly gospel music service with 80 per cent music and 20

117

Independent Communications Authority of South Africa, Reasons for Decision, Application for a

Renewal of a Commercial Sound Broadcasting Licence, Kaya FM (Pty) (Ltd), 8 July 2005,
http://www.icasa.org.za/SearchResults.aspx?Page=91&Criteria=kaya%20fm
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per cent talk and has pledged to provide educational programmes in
the evenings. The station commenced broadcasting in February 2008.

Mpumalanga M-Power Pty Ltd is an adult contemporary music station broadcasting
primarily in English. It airs 70 per cent music and 30 per cent talk. It is
owned by African Media Entertainment Ltd (AME), Direng Investment
Holdings, and a Mpumalanga based consortium - Mbombela
Investment Holdings.

ICASA has issued invitations to apply for commercial licences in the three primary markets
(Gauteng, KwaZulu-Natal and Western Cape, and at the time of writing the applications were
still being processed.

2.3 Limitations on media ownership

The re-regulation of broadcasting which commenced in 1995 has resulted in the growth of a

range of new media companies and owner sofin |in
diversity and ensuring ownership by historically disadvantaged groups. In addition,
requirements in legislation dealing with cross media control and limiting foreign control have

assisted in limiting any monopolies.

In terms of current legislative requirements:

e No foreign person or entity may own or control more than 20 per cent of any
broadcasting licence (Sec 54 Electronic Communications (EC) Act).

e No person may control more than one commercial television channel or more than
two FM or two AM commercial radio stations. Such stations should not have similar
|l icence areas. | CASA has the power to exempt
good causeod0 (Sec 55 EC Act).

e No person who controls a newspaper may have financial control of any broadcasting
licensee. In addition, no person who controls a newspaper may have control (more
than 20 per cent) of any broadcasting licensee that broadcasts in a similar area to
that in which the newspaper fAhas raent(28%)er age /
or more of the total newsPAgarethe reguamrchasthehi p i n
power to deviate from the law on good cause (Sec 56 EC Act).

In response to concerns raised by the industry that the ownership limitations potentially stifle
growth in the sector and limit the development of new black companies, ICASA held a review
of the legislative provisions in 2003 and published a Position Paper in January 2004.*° The
document highlighted concerns raised by commercial broadcasters over the dominance of
the public broadcaster in the commercial broadcasting market (in terms of both audience and
advertising share).

The regulator, after considering all submissions made to it, decided that it would be important

to change the ownership restrictions and suggested the following amendments to

legislation®?°:

8 This clause, it has been argued, is void for vagueness as it alternately uses two distinct concepts i

circulation and readership.

% Independent Communications Authority of South Africa, The Review of Ownership and Control of
Broadcasting Services and Existing Commercial Sound Broadcasting Licences: Position Paper, 13
January 2004

20 This is an abridged version of the actual proposed amendments which detail clauses to close
loopholes in existing legislation, and outline specific grounds for exemptions to requirements.
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e The limit on foreign shareholding in a broadcasting licensee should be increased to
25 per cent.

e The cap on the number of commercial radio stations which can be controlled by one
entity should be converted to a limit on the proportion of the total number of stations,
rather than limiting it to a set number. Diversity, ICASA noted, is dependent on the
size of the industry. The Authority suggested therefore that the law be changed to
state that no one entity can control more than 35 per cent of the number of radio
stations. The regulator proposed however that limitations on the ownership of stations
with overlapping licence areas should continue, though the number of stations which
any one entity can own in one area should be increased to two services.

e The limit of one television channel should remain.*?*

The proposals on cross media control do not amend the substance of initial clauses, but do
address loopholes in the original law.

ICASA submitted these recommendations to the Minister of Communications, as required by
legislation, in 2004. To date, the Minister has not forwarded the recommendations to
Parliament and therefore the original legislative requirements remain in place.*?

3. Community broadcasting

The Electronic Communications (EC) Act defines a community broadcaster as an entity
which:

e s fully controlled by a non-profit entity and carried on for non-profit purposes;

e serves a particular community;

e encourages members of the community served by it or persons associated with or
promoting the interests of the community, to participate in the selection and provision
of programmes &

e may be funded by donations, grants, sponsorships or advertising or membership fees
or any combination of the aforementioned.

A community can be either geographically based or share a common interest (for example,
religion). Community broadcasters have developed different mechanisms for ensuring
participation by their communities including programming committees open to all members of
the community and structures enabling communities to vote for governing boards.

All stations are, according to the ICASA frequency plan, local. Obviously, the actual coverage
area is more extensive in rural areas than in cities.

The EC Act has considerably simplified the application process for community broadcasters.
Whereas before 2005 stations had to wait for invitations to apply to be issued by the

2! Independent Communications Authority of South Africa, Final Recommendations to the Minister to

Amend Certain Provisions of the Independent Broadcasting Authority Act (Act No 193 of 1993),
undated

122 Broadcasting was still governed by the IBA Act in 2004 and the suggested amendments were
proposed on this legislation. The new amendments were not tabled or discussed by Parliament when
the EC Act replaced the IBA Act in 2005. It is unclear why the proposed amendments were not
discussed 1 or why the original clauses were transcribed exactly into the new legislation without even
addressing obvious loopholes.

123 EC Act, Section 1, Definitions
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regulator'?*, under the new legislation community stations and channels just require class
licences'. This means that they merely have to apply for registration rather than go through
an application process (Sec 5(b) EC Act).

The Government has made a further commitment to community broadcasting by establishing
the Media Development and Diversity Agency (MDDA). From its establishment in 2003 until
April 2009, the MDDA has provided support for 239 projects.

In an interview for this research, CEO of the Agency Lumko Mtimde stated that this support
has ranged from mentoring and training to assist stations to develop strong management and
governance practices, to financial contributions for up to three years to cover administration
costs. According to Mtimde, the MDDA has also assisted fledgling stations to develop
applications for ICASA and supported the community television movement by assisting
channels to develop models for sustainability and impact on the overall broadcasting policy
framework.'?®

3.1 Radio

In January 2009, ICASA confirmed that it had licenced 96 community radio stations and a

further three low power sound stations.**” Whilst initially stations were predominantly based

in cities and towns, ICASA has made a concerted effort to expand the community radio

network by issuing specific invitations for licensees in what are termed inodal Tipoi nt s o
determined by government as the most disadvantaged and poor areas in the country.

Sixty-four of these stations target geographic communities (specific areas), and the others
cater for particular language groups (such as Chinese and Greek), students, religious or
cultural communities. They broadcast in a range of languages and dialects.

ICASA has set minimum requirements for community radio stations. The exact formats are
defined in licence conditions and vary from station to station. Applicants have to show that
their proposed programming line-up is relevant to their defined communities.

In its Position Paper on community radio, the regulator states that the majority of
programmes i and in particular news and current affairs T must be sourced from within the
target community.”®® All stations are required to broadcast news including local news. The
policy further states that community stations must:

(P)rovide a distinct broadcasting service dealing specifically with community issues which are
not normally dealt with by the broadcasting servi
€ programmes that highlight 1@jqrassroots communi ty

3.2 Television

South Africa has a fledgling community television sector. One community of interest
television service was grandfathered at the time of promulgation of the IBA Act in 1994

12 There have been two invitations to apply for four year licences issued by the regulator since its

establishment in 1994.

2% The Act differentiates between class and individual licences.

126 | umko Mtimde responded in writing on 24 April 2008 to a set of questions submitted by the

researcher.

27 |CASA Annual Report, 2008/2009, p. 6.

ii: ICASA, Community Sound Broadcasting Policy Position Paper, 5 June 2006, p. 23, Section 11
Ibid, p. 27
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(Trinity Broadcasting Network T a Christian station in the Eastern Cape). Three others have
been granted one-year licences (in Cape Town, Soweto and Richards Bay). The sector is too
young to assess its long term effect and sustainability.

| CASA6s Position Paper on community televisi
community channels.*® It states that the majority of programmes must be sourced and
produced locally and that there must be community access to the channel.** Community
television channels are also expected to ai
programmes.**?

3.3 Challenges

As with all other broadcasters, community stations and channels have to abide by a set Code
of Conduct which specifically provides for editorial independence. Community media
however face differing challenges in implementing this:

e Alack of journalistic skills could affect the quality of editorial content. Whilst there has
been ongoing training of community radio staff over the years by a range of
institutions (including the Institute for the Advancement of Journalism, Bush Radio
training school, ABC Ulwazi, Rhodes University Sol Plaatje Institute, etc), skilled staff
are regularly recruited by commercial and public broadcasters i continuously
depleting the pool of trained members of community stations.

e Concerns have also been raised about the relationships between municipalities and
local media (including community radio). According to a report by the Democracy
Radio Project of the Institute for Democracy in South Africa (IDASA), this relationship
is often Adifficultd and community medi a
government officials.™*® This inevitably affects reporting on local issues.

4. Audiences of all three sectors

The latest All Media Product Survey (AMPS) information released in June 2009 (AMPS
2009A) shows an increase in overall media consumption.

Television viewership figures are generally up. As can be seen from the graph below, SABC
1 has the largest audience, followed by SABC 2 and e.tv.

%9 |ndependent Communications Authority of South Africa, Community Television Broadcasting

Services: Position Paper, 30 November 2004

31 pid, p. 17. The policy document emphasises that the management of community television

¢ h a n naetlasresfionsible civic custodianso .

32 pid, Section 7, pp. 19-21

138 5. Mati and B. Davidson, IDASA, Report on Municipal Journalism Seminars: Restoring a sense of
public responsibility and mission in the media, Grahamstown, Thoyoandou and Durban, November
2006, accessed from http://www.idasa.org.za/index.asp

64

r

on


http://www.idasa.org.za/index.asp

Figure 3: Television viewership in South Africa
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Source : SAARF AMPS 2009A

Radio listenership has been relatively stable, although there have been recent indications of
a slight decline in numbers. In the second half of 2007, 93.5 per cent of South Africans
listened to radio over a seven day period.”** By the first half of 2009, this figure had
decreased to 90 percent.'®*

Radio stations are too numerous for all of their listenership figures to be reflected here. The
top ten are mostly SABC services T as is to be expected because they have wider coverage
than the others. Those with provincial coverage also obviously score higher figures i though
a Durban commercial radio station, Gagasi, is amongst the ten most popular services.

Table 4: Favourite radio stations - National Top 10

Station Percentage (15 + yrs old) Number of listeners
Ukhozi FM 12.0 4 168 000
Umhlobo Wenene FM 10.9 3530 000
Lesedi FM 6.7 2 191 000
Thobela FM 6.0 1947 000
Metro FM 5.3 1722 000
Motsweding FM 4.9 1 608 000
Radio Sonder Grense 3.5 1 149 000
East Coast Radio 2.8 911 000
Gagasi 99.5 2.7 888 000
94.2 Jacaranda 2.7 887 000

Source: SAARF December 2009

134 SAARF AMPS 2007B
135 SAARF AMPS 2009A
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5. Accessibility of broadcasting services

The public broadcaster, the SABC, is the only broadcaster tasked in terms of law with
making its services available throughout South Africa. Other broadcasters have their
respective coverage areas prescribed through their licence conditions.

Commercial radio stations are generally licensed to cover individual major cities and towns
and do not broadcast into rural areas located far from urban centres. Many community
radios, on the other hand, have been licensed in rural areas, with their coverage confined to
specific villages and/or defined communities.

There is only one licensed free-to-air commercial television channel i e.tv. Its licence
conditions stipulate that it should cover at least 77 per cent of the population. E.tv states that
it exceeds this requirement and is in fact accessible to 80.5 per cent of all South Africans.**

The SABC has special obligations as regards universal service and access. The
Broadcasting Act of 1999 stipulates that the SABC has t
throughout the Republico (Section 8(a)) and in
definition of universal access to broadcasting as formulated by the then newly established
broadcasting regulator, the Independent Broadcasting Authority (IBA)'®’, in 1995 is quite

broad:

(Access) refers to the availability of services

notion from simply who receives information to what kind of information, to what degree and

on what ter ms. .. Genuine access depends é. . not

their effective distribution, availability and af
Access to choice é relates not only taetaitmere r ange
available but also é to access to a diverse range
programmes.**®

In its Triple Inquiry Report (on the protection and viability of public broadcasting, cross media
control of the media and local television content and South African music), the Authority also
set out targets for the SABC.**

The SABC has made strides in meeting these goals i though it has not as yet achieved full
terrestrial access. In an interview in August 2008, the SABC General Manager in charge of
facilitating universal access (now General Manager of Strategic Planning), Lynn Mansfield,
stated that about 3.6 million South African households did not at that time have access to
television and a further 5.4 million did not have access to a radio service:'*°

We are about to turn on television transmitters that will bring television to about 600 000 of
these people. We have also developed a plan to use low power radio and television
transmitters to ensure that as many people as possible can have access to television and
radio by 2010 when the soccer World Cup is held in South Africa. By 2011 all South
Africans should be able to tune into all three SABC television channels via a low power
transmitter and listen to a radio station in the language most spoken in the area.

136
137
138

E.tv, About Us, accessed from http://www.etv.co.za/pages/about _us in July 2008

Now the Independent Communications Authority of South Africa

Triple Inquiry Report, p. 16, point 7.1.3

%9 The contents of the Triple Inquiry Report are dealt with more fully in Chapter 5.

49 Telephone Interview, Lynn Mansfield, SABC General Manager Special Projects in the Policy and
Regulatory Affairs Department, on 1 August 2008. Note that the figures differ from AMPS data on
television and radio listenership as these measure listenership and viewership over the past seven
days i regardless of whether or not this was in the home or, for example, at work.
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This innovative plan, using both low power transmitters and exploiting the cellular phone
networks, has been confirmed by Robin Nicholson, the Chief Financial Officer (who has
since been suspended pending a disciplinary enquiry). The SABC, he said, has set aside the
funds necessary to purchase these transmitters for the signal distributor Sentech.***

Radio stations are web-cast and television channels are available via satellite subscription
broadcasters, thus technically reaching all parts of the country. But this comes at a price
which many cannot afford and does not make these services accessible in terms of the
above definitions. Access to computers and broadband determines the availability of radio
services over the web, and one has to have a set top box to view the television channels
beamed over satellite.

Television

As regards television, t he Tripl esendicesgnustbey Repor
extended across South Africa. TheCor por ati onds I(renewedio20053domali t i ons
however set specific targets to be met. They 1
R e p u b Howevér,.as ICASA has not released a report on compliance by SABC television

with this licence condition, it is not possible to say with any certainty what percentage of the

population has been covered.

Radio

The situation in relation to radio is more complex. The SABC inherited an apartheid driven

system where English and Afrikaans language services were well resourced and covered

most of the country, whilst African language stations were under-resourced and targeted

primarily areas designated by the then government for particular African language speakers

as part of the policies of separate development.

This was recognised in the 1995 Triple Inquiry Report and the Authority ruled that the
existing nine fiblack | anguage stations be dram
| anguage services should fAreach at |l east 80% (p
language of thestat i on wi t hin 18 months, and 0% (per cen:

These targets appear ambitious in retrospect. There are insufficient frequencies in cities such
as Cape Town and Johannesburg to accommaodate all African language stations, community
radio services and new commercial players. At the same time, rural populations are
migrating to cities and thus potentially population coverage by a radio service could drop
even with expanded transmitter networks.***

It seems, however, as if these targets have been modified (although not officially retracted),
as licence conditions for the individual services are vague about targets to be met as the

! Interview, Robin Nicholson, Chief Financial Officer of the SABC, on 25 June 2008

%2 Independent Broadcasting Authority, Report of the Triple Inquiry into the protection and viability of

public broadcasting, cross media control of the media and local television content and South African

music, 1995, p. 6, paragraph 4.1, accessed from

http://www.icasa.org.za/Manager/ClientFiles/Documents/Triple Inquiry Report.pdf

® The Minister of Housing in May 2008 indicated to Parliament that urban migration stood at about

three per cent of the population a year i above the average international figure of 2.5 percent each

year . South Afri caMi Prreetsiso M stsiotcs anltMap2008) aficessedIfromy er y o,
http://www.iol.co.za/index.php?art_id=nw20080527142321806C860209 in July 2008
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conditions refer to coverage maps rather than progressive percentages which increase over
a period.

The table below gives some indication of achievements in expanding coverage by SABC
language services to speakers of official languages.

Table 5: Growth in coverage of SABC public radio language services

SERVICE Language of 1995
broadcast % of population Current
whose home
language is that of
the station
Ikwekwezi FM isiNdebele 37% 82.5%
Lesedi FM SeSotho 73% 78%
Ligwalagwala FM SiSwati 34% 71%
Motsweding FM Setswana 86% 87%
Munghana Lonene FM xiTsonga 84% 84%
Phalaphala FM TshiVenda 79% 79%
RSG Afrikaans 87% 87%
SA FM English 95% 95%
Thobela FM Sepedi 73% 78%
Ukhozi FM isiZulu 69% 81%
Umhlobo Wenene FM isiXhosa 79% 83.61%
Sources: These figures have been compil ed from | B

documents, applications to the broadcasting regulator by the SABC and from information
gathered from SABC staff

Signal distribution

Part of the process of re-regulating the broadcasting environment with the advent of
democracy was the establishment of a separate signal distributor. Signal distribution had
previously been controlled from within the SABC, which fell under the Postmaster General.

In 1996, all units of the SABC dealing with signal distribution were incorporated into a new
public company i Sentech (Ltd). The Sentech Act (no 63 of 1996) was promulgated and the
company was | icensed in terms of the then
Sentech was given all existing signal distribution equipment and granted exclusivity over
transmitter high sites critical for effective transmission. In exchange the signal distributor was
obligated to provide equitable signal distribution to those that required it.

Whilst broadcasting legislation allows for other privately owned signal distributors, as well as
for services to provide their own signal distribution, only one private signal distributor,
Orbicom, is licensed. This commercial service is linked to subscription television provider,
Multichoice, and does not generally provide signal distribution services to other broadcasters.
In effect, therefore, Sentech operates as a monopoly and currently all commercial and public
broadcasting services are transmitted via their facilities. Many community stations however
provide their own signal distribution as their coverage is often limited.
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6. Technical standards

South Africads broadcasters are generally
are two of the criteria assessed by the regulator in deciding on the grant of licences.**

The SABC has set aside R1.3 billion (US$ 167 million as of August 2008, including R400
million from government) to upgrade all its production facilities to digital technology by 2010.
Plans include upgrading all television and radio studios, outside broadcasting facilities and
production and news facilities around the country. In its 2006/2007 annual report (ending 30
June 2007), the Corporation stated that it had completed 40 per cent of the plan, but it is
unclear from the latest annual report what the progress is on this plan..

The public broadcaster in 2008 had 13 regional studios around the country and eight foreign
bureaus (in Senegal, Democratic Republic of Congo, Kenya, Nigeria, the UK, Belgium, and
two in the US).

Radio studios and production facilities at the public broadcaster are currently fully
computerised T and computer programmes are in the process of being upgraded as part of
the technology plan. Broadcast studios are not only utilised by SABC stations but are rented
out T and therefore a source of revenue.

Radio facilities include drama studios in all provinces, a symphony studio to record
orchestras in Johannesburg (and facilities to record orchestras in Cape Town, Durban and
Port Elizabeth), and music recording studios around the country (many of which have been
upgraded to international standards.*

As regards television, SABC has a range of outside mobile broadcast units (OBUS) i
including a high definition television unit. SABC plans to upgrade all its OBUs to high
definition television T in preparation for the 2010 Soccer World Cup to be held in South
Africa. The Corporation has a range of digital satellite news gathering (DSNG) units and
facilities to broadcast using microwave links from mobile units.**®

Commercial broadcasters (which were mostly licensed from the late 1990s) have generally
had the advantage of being able to start up with newer computerised and digital equipment
and have not faced the same challenges as the SABC associated with upgrading outdated
studios.

There are no national commercial radio stations and owners of these services are thus only
faced with equipping one or two centres (depending on the coverage area of the station).
The free-to-air commercial television service e.tv is national and has studios in Cape Town,
Johannesburg, Durban and Bloemfontein.

Even community radio i traditionally the most under-resourced sector i has access to good
professional equipment thanks to support from organisations such as the Open Society
Foundation of South Africa, the British High Commission, the Friedrich Ebert Stiftung, the
Department of Communications in government and the Media Development and Diversity

1% See ICASA Position Papers on private sound broadcasting, free-to-air television and community

sound broadcasting.
45 http://www.rpstudios.co.za/RBF_EasternCape/studios.asp
148 http://www.airtime.co.za/portal/site/airtime/
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Agency. One of the challenges however facing community broadcasters i particularly those
in rural areas i is capacity and skill to maintain and utilise equipment fully.**’

7. Conclusions and recommendations

The African Commi ssi on on Hu man and Peopl es

Freedom of Expression in Africa states that:

e States shall encourage a diverse, independent private broadcasting sector (Article 5
1));

e Community broadcasting shall be promoted given its potential to broaden access by
poor and rural communities to the airwaves (Article 5 (2) bullet 4), and

e States should adopt effective measures to avoid undue concentration of media
ownership, although such measures shall not be so stringent that they inhibit the
development of the media sector as a whole. (Article 14 (3))

South African legislation, policy and practice do encourage a diverse commercial and
community sector. Amongst other things:

e Legislation provides for three broadcasting sectors: public, commercial and
community.

e The government has taken positive steps to promote media diversity. The
establishment of the MDDA shows a commitment not only to creating an enabling
framework for development of diverse media, but also to ensuring that communities
and individuals have the means to realise their right to freedom of expression.

e The public broadcaster has plans in place to strive to reach all parts of the country.

e Legislation limits ownership concentration and puts in place cross-media controls.

However, there are still too few stations broadcasting in languages other than English, and
whilst there are a range of services available to people within the bigger cities, there is little
choice of content for those in other towns and in rural areas.

Although the regulator has proactively encouraged the development of community radio
stations in the most disadvantaged areas, it has delayed licensing more commercial radio
services. This has limited the growth of new broadcasting companies essential to ensuring a
l evel playing field given the SABCO6s size
broadcasting advertising spend.

Recommendations

Diversity and universal access are fluid and complex principles, and policies, laws and
regulations seeking to achieve these aims need to be continuously and progressively
revised. It requires more than just an enabling environment to ensure that all citizens have
access to a diverse range of broadcasting services and programmes in their preferred
language/s. The following should be considered in order to continuously enhance access for
all South Africans:

47 See the report of the Technical Support Roundtable for Community Radio, organised by the Open

Society Foundation of South Africa, Johannesburg, 25 July 2003, prepared by Martin Sims, accessed
from http://www.osf.org.za/File Uploads/pdf/TechnicalSupportRoundtable.pdf
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The MDDA Act should be reviewed to enable the Agency to commit more resources
to research into media diversity issues'*® and to facilitate the development not only of
community radio but also the development of other broadcasting services in what are
seen as unviable markets. This would require more resources to be allocated to the
MDDA.

Amendments to the EC Act on ownership and control of broadcasting services should
be considered by Parliament. Debate should not only centre on the recommendations
made by ICASA to existing clauses limiting ownership, but should also explore other
ways to increase diversity of ownership in what are seen as non-viable
markets/areas. For example, ownership limitations could be relaxed in order to lure
existing media companies to assist in establishing stations outside of the cities. This
could also encourage the growth of new black media companies. Specific attention
should be paid to the dominance of the SABC in the commercial broadcasting arena
(given the Corporationés division into
in more detail in Chapter 6.

ICASA as well as civil society organisations should review the diversity of news
across the different stations to assess whether or not current measures are ensuring
access to diverse and original news on radio, or if there is an over-reliance on news
agencies for content.

148

The law and linked regulations limit the spending on research into media diversity. The MDDA

however could play a key role in monitoring media diversity in South Africa.
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CHAPTER FOUR

DIGITAL MIGRATION

The International Telecommunications Union (ITU), a United Nations agency tasked with co-
ordinating global telecommunications and services, has set a deadline of 17 June 2015 for
broadcasters in Europe, Africa, Middle East and the Islamic Republic of Iran to migrate to
digital television broadcasting technology, for both transmission and reception. Deadlines for
the digitalisation of radio have not yet been determined.

The ITU sees the digitalisation of broadcasting as a means of establishing a more equitable,
just and people-c ent red i nformation society, | eapf
the unconnected in underserved and rem&% e

The switch-over from analogue to digital broadcasting will expand the potential for a greater
convergence of services, with digital terrestrial broadcasting supporting mobile reception of
video, internet and multimedia data. Digitalisation of television is seen as a means of

roggin
commun

enhanci ng the vVviewerds experience by permitting mc

efficiency, better quality through wide-screen, high definition pictures and surround sound,
and interactive services. It also allows for innovations such as handheld TV broadcasting
devices (Digital Video Broadcasting i Handheld, or DVB-H), and will mean greater
bandwidth for telecommunication services.™

1. Policy

The South African policy for migrating from analogue to digital broadcasting has gone
through an extended gestation period. The process got off to a good start in 2005 when the
Minister of Communications announced the establishment of a Digital Migration Working
Group (DMWG) including representatives of the broadcasting sector, government, the
regulator, organised labour and civil society. The group finalised recommendations to
government in November 2006. Apart from detailed proposals on the migration process and
future digital policy environment the recommendations emphasised that it was essential for
government to work together with all stakeholders (including broadcasters, signal distributors
and consumer groups) to ensure an effective and successful switch-over.

Government seemed to move relatively quickly after delivery of the report:

e In February 2007 Cabinet announced that the digital television signal would be
switched on in November 2008 and the analogue signal switched off in November
2011 7 allowing for a three-year period of dual illumination. According to the Cabinet
statement:

(T)he meeting approved the retention of sufficient frequency spectrum for broadcasting
purposes to provide for new television channels for specialised services that would be

149ﬁDigitaialsb'rngdset to transform the communicati on

?Stgpzllwww.itu.int/newsroom/press_releases/2006/1l.html
Ibid.
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dedicated to education, health, and youth, small to medium enterprises, sports; and three
regional service channels that would cater for three channels each.™*

e The Department of Communications issued a Draft Digital Migration Strategy and
proposed an Implementation Plan (draft policy) for public comment in March 2007.

e About two weeks later, however, the Department distanced itself from the proposals.
In a statement, the then-Director General of the Department, Lyndall Shope-Mafole,
said t hat t he strategi es and pl ans di strib
representative of the views of the Department and therefore t he MPni st er 0

e At the release of the draft strategy/policy, the Department of Communications stated
that a final strategy would be gazetted in May 2007. Despite repeated promises by a
range of government leaders (including the President, the Ministers of Trade and
Industry and Communications as well as public officials) that a policy would be
finalised Ashortlyo, a broad policy statemen
only released in August 2008 - more than a year after the initially proposed date. The
following plans for digital broadcasting were approved: The digital terrestrial television
signal will be switched on on 1 November 2008 and the analogue signal will be
switched off three years later on 1 November 2011. The first deadline was met.**®

A relatively short dual illumination period (when both digital and analogue television
services will be available) is in line with proposals by the Digital Migration Working
Group. Although the signal distributor Sentech stated just before the dual illumination
period started that it was ready to start transmitting a digital signal in some parts of
the country, there are, for example, no set top boxes in place yet to enable viewing of
the transmissions for the large majority of those without satellite decoders. It is
therefore unclear if it will be feasible to stick to the 2011 switch-off date.

e Over the three-year dual illumination period there will be a phased increase in digital
coverage. Initially the digital television signal will be available only in major urban
centres or, given their population density, to about 50 per cent of the population.***
Government has suggested that there will be 80 per cent population coverage by
2010 (when the FIFA Soccer World Cup is held in South Africa) and has pledged that

*! Government Communication and Information Services, Statement on the Cabinet meeting 21

February 2007, issued on 22 February 2007, accessed from
http://www.info.gov.za/speeches/2007/07022211451001.htm

152 Department of Communications, Media Statement, Director-General of Communications corrects
some statements in the media on digital migration attributed to the Minister Matsepe-Casaburri, issued
on 4 April 2007, accessed from http://www.info.gov.za/speeches/2007/07040509151001.htm

%% Budget Vote 2007/08 delivered by the Minister of Communications Dr vy Matsepe-Casaburri,
Nati onal Assembly, 24 May 2007, sthereohaCommuniecatrirendod
Speech ,&@d&ddrom http://www.info.gov.za/speeches/2007/07052510151001.htm .

State of the Nation Address of the President of South Africa, Thabo Mbeki: Joint Sitting of Parliament,
8 February 2008, herPRriensaifdeent 62608 Beebof thdanatign addrassqo
accessed from
http://www.thepresidency.gov.za/show.asp?type=sp&include=president/sp/2008/sp0208136.htm

™% In his February 2008 state of the nation address, President Thabo Mbeki confirmed that there
would be 50% population coverage by the end of the year.
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nal l househol ds shoul d be enabl ed to recei
transmission is switched off in 2011,

All existing free-to-air and terrestrial subscription broadcasters will be accommodated
on the digital network during the dual illumination period. In a Parliamentary
presentation in June 2008, the Department of Communications stated that two
national digital networks would be used for these existing broadcasters.**

It is unclear - as suggested in the Draft Digital Migration Strategy - whether one of
these will be reserved for the public broadcaster. The draft strategy suggested that at
least initially, the SABC would be allocated five channels, e.tv two channels and M-
Net three.™™ The final policy was however vague and stated t h a to nétibnal
multiplexesd™® would be reserved for public and commercial television during the
transition period.™®® The DMWG recommended that no new broadcasters be licensed
during this period. Existing broadcasters bear the costs of migration and they argued
that introduction of additional competition would be unsustainable.

e The Digital Policy stated t ha't fabout eighto standard def
created for each single frequency currently allocated to analogue television.*® At the
time, though, it was unclear how many of these channels would be reserved for
existing broadcasters.

e Whilst no time frames have been announced for the switch-on of the digital radio
signal (Digital Audio Broadcasts or DAB), government has indicated that the
analogue signal will not be switched off.***

Proposed implementation plans as suggested at the launch of the draft strategy in May 2007
are meanwhile also lagging behind i though the Department of Communications and the
Minister initially seemed to be pressing ahead.

The Minister announced in her May 2007 budget speech the establishment of an agency to
oversee the digital migration process i called the Digital Dzonga (South), as well as the
appointment of SABC head of regulatory affairs, Lara Kantor, as the chairperson of the board
of the agency. This is in line with recommendations made by the DMWG which suggest that

%% Republic of South Africa, Department of Communications, Media statement: South Africa’s

Broadcast Digital migration process is on course, 21 February 2008, accessed from
http://www.info.gov.za/speeches/2008/08022113151001.htm

156 Department of Communications, Broadcasting Digital Migration Policy (BDM): Presentation to the

Portfolio Committee on Communications, 17 June 2008, Parliament, Cape Town (hereinafter

doC, June 2008 parliamentary presentationd.

157 Department of Communications, Draft Broadcasting Digital Migration Strategy for South Africa,

Mar ch 2007, (hebrafmtaflhreogadodst iing diSpdtian@.Bicensgng at i on st
arrangements i n a glb-sgdtidnad, p. ®naccessed frame nt 0 ,
http://www.digitalmigration.gov.za/images/stories/Digital Migration/Misc_Docs/digital migration strate

gy_clean (v2)%20revised%20mar07vfinal.pdf

A multiplex is one digital network that can include multiple television channels.

%9 Department of Communications, Broadcasting Digital Migration Policy for South Africa, August

2008, (hereinafteri Di gi t al Mi gration Policyo) Section 6.1.9

199 pigital Migration Policy, Section 6.1.8

'°1 DoC, Draft Broadcasting Digital Migration Strategy for South Africa, March 2007, Section 2.1
fCustomisedappr oaches for migrati on sub-sediongjpt9al tel evi si on
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gover nment establ i sh -cadinatefiaod rgoaitori teeardlliowt rof digiml c o
broadcas®ing é.0

It was only a year later in her next budget speech in May 2008, however, that the Minister
named the other ten Digital Dzonga board members (including representatives from the
broadcasters, signal distributors, consumer bodies and unions). The Dzonga was moreover
only formally established with the launch of the Digital Policy in August 2008. The policy
states that the Digital Dzonga will be responsible for consumer awareness and education,
liaison with the regulator and monitoring of implementation.*®®

The regulator, the Independent Communications Authority of South Africa (ICASA), released
its regulations for the digital migration process only in July 2009. In a departure from previous
policy indications, three multiplexes of eight channels each were established. This approach
of allocating channel capacities to broadcasters rather than single frequencies is meant to
encourage more efficient use of the spectrum. The first multiplex was assigned to the SABC,
with 10 percent having been set aside for Trinity Broadcasting Network. Sixty per cent of the
seconcieTultiplex was allocated to e.tv, while fifty per cent of the third multiplex was given to
M-Net.

There was no clarity about community television in the regulations other than with regard to

the Trinity Broadcasting Network, which sent out worrying signals for the future of the sector.

The regulations also put paid to the hope that radio broadcasting would be allowed on the
multiplexes. This exclusion notjustr e pr esent s a mi ssed opportunity
language coverage problems, but generally reduces the potential for television sets to serve

as radio devices. At the same time it is likely that many of the television channels on the

multiplex will lie dormant due to the expense of launching a new channel.

Another source of considerable debate was the extent to which the regulations protected
public interest values, such as media diversity and local content. The multiplex assigned to
the SABC would be subject to a public value test, which meant that the authorisation of
public channels should involve a public process. According to Media Monitoring Africa
(MMA), the concept of media diversity was not adequately catered for in the regulations, as
only the public service channels of the SABC were meant to comply: a requirement the MMA
contested on the grounds that all broadcasters should comply with the public value test.*®
Also, ICASA had the discretion and not the obligation to pursue a public process.’® New

162 Digital Migration Working Group, Report: The Proposed Switchover from analogue broadcasting to

digital br oadc as tly Mogemben20 ¢ helh eAfhaif ¢ ad DM&Ge Repdrt o as
p. 100, accessed from
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conditionalities on digital services i such as conditions in which a receiver can be cut off i
were also not spelt out."®’

Soon after the release of the regulations, ICASA was also criticised by the industry for having
released flawed regulations. A consortium of companies under the umbrella of the National
African Federated Chamber of Commerce (NAFCOC) and e.tv filed court papers against
ICASA to force the regulator to withdraw the regulations. The NAFCOC consortium claimed
that they stifled competition in the pay-tv market as it allowed the incumbent M-Net to retain
its monopoly. The consortium claimed that it was therefore prevented from applying for a
licence.’® E.tv was unhappy with the regulations because they required the station to use
the services of Sentech, which could charge what it liked as ICASA had entrenched its
monopoly status. E.tv also raised concerns about the prohibitively high fine that broadcasters
would have to pay if they failed to comply with certain digital migration timelines.*®

ICASA buckled under pressure in September 2009, withdrew the regulations and reissued
them for public comment. By November 2009 ICASA had just held public hearings on its
revised regulations.’”® In terms of the new regulations, reference is no longer made to eight
channels to each multiplex: recognising the fact that some channels may use less capacity
than others and that there might thus be space for more channels. The latest draft also takes
into account the need for a balance between public and commercial channels, stating that
6t he SABC shall mai ntain a ratio ofelsroodne
commer ci al The meadmanobby Group Save Our SABC (SOS) Coalition, though,
expressed unhappiness about the fact that ICASA had allocated further public commercial
channels to the SABC, given that the split between public channels and public commercial
channels had proved to be unworkable and their purpose was no longer clear.!™*

Another area of concern is that the public value test seems to have been abandoned
altogether for digital incentive public broadcast channels i channels that are not used for the

mi gration of existing services. I n the case

i mpact analysisd as its main authorisation
interest values.

2. Signal distribution

ess

of
t ool

Before the digital switch-on on 1 November 2008, Sout h Africads common

distributor, Sentech, stated that it would be ready for the switch-on deadline, but expressed
doubts about being able to meet the targets for extension of the digital network due to
budgetary constraints.
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